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UPON the perusal of the first volume of the Rev. Dr. Smith's 
Elements of Ecclesiastical Law, the undersigned expresssed it 
as his humble opinion that " the present work is an accurate summary 
of modern Canon Law in general, and of American statutory regula- 
tions in particular ; that nearly all available authorities "have been 
made contributory to it, and that the result is much like a mosaic, in 
which the minute pieces of hard substances of various colors are 
carefully inlaid and harmoniously cemented together with a master's 
hand." 

As the work in question has since been assailed from different 
quarters, its author saw himself compelled to defend in the present 
pamphlet the contested points of his book. 

Our former opinion that " the mosaic, alluded to above, would stand 
the test of ages," far from being weakened has even been strength- 
ened by a careful scrutiny of this reply, in which the author, we think,, 
thoroughly refutes the arguments of his opponents. That this new 
scholarly effort of his may meet with general satisfaction is the 
sincere wish of 

F. J. PABISCH, 
Doctor of Theology, of Canoit and Civil Law. 



TO THE READER. 



THE first edition of our Elements of Ecclesiastical Law having become 
exhausted in a few months, and the second edition being in the course 
of preparation, a series of articles appeared in the Catholic Universe of Cleve- 
land, O. — a weekly newspaper — criticising our work in no measured terms, 
and charging us with grave errors on important points. We felt only too glad 
to have our attention called to any mistakes into which we might have fallen, 
especially by one who was evidently no friend of our work, and therefore not 
disposed to pass too lenient a judgment on its merits or defects. Hence we 
calmly and dispassionately weighed the strictures of the Universe with a view, 
nay a sincere desire, to correcting in the second edition of our Elements, for 
which we were just then preparing, whatever errors might be pointed out to 
us. Yet, a most careful perusal of those criticisms showed that while they 
continually characterized our views as "blunders," "grave errors and miscon- 
ceptions," they failed to point out even one error, blunder or misconception. 

These newspaper articles of the Universe, though treating of some of the 
most intricate and complex questions in Canon Law, " were written," as their 
author himself informs us, "during scraps of hours of recreation." Neverthe- 
less they were reproduced in Pamphlet form, and that, apart from a trivial 
change here and there — without any corrections or modifications. That these 
newspaper articles, issued in Pamphlet form, " were written during scraps of 
hours of recreation," is indeed but too apparent. Thus, among others, numer- 
ous quotations from standard authors are applied by the Pamphlet to conclu- 
sions of which these authors had not the remotest idea. Yet by its specious 
reasoning, consisting of false deductions from a mass of real facts and true 
premises, the Pamphlet seems to have partly succeeded in creating mistrust 
and dislike of our book. We felt therefore called upon to answer its charges, 
the more so as it seemed to be endorsed by the commendatory letters of some 
Bishops printed on its front pages. 

We shall here give only one instance of the Pamphlet's fallacious mode of 
reasoning. On pages 12 and 13, it endeavors to prove that the Baltimore 
Decrees were confirmed in forma specifica, from the fact (a) " that the Fathers 
of the Second Plenary Council of Baltimore submitted their Acta et Decreta for 
the judgment of the Holy See"; (0) that "the Propaganda examined them"; 
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(c) that " the Holy Father was informed of the decision of the Propaganda, and 
confirmed its judgment"; (d) that the confirmation was "made with full 
knowledge of the decrees confirmed" Now these facts and premises may be 
readily admitted. But do they prove that the Baltimore Decrees were con- 
firmed in forma specified? By no means. Thus Lucidi, in his masterly work 
" De Visit. SS. LL.," (torn. I., p. 195), having given the above identical premises 
of the Pamphlet, in other words, having stated that every Provincial (national) 
Synod is most carefully examined by the proper Sacred Congregation, and 
that its decision is submitted to the Pope, etc., affirms that notwithstanding 
all this, the confirmation is not specific. " Quamvis autem," he says, " lanta 
maturitate hae synodi examinentur, nihilominus hujusmodi res non utique 
pontificiam approbationem, proprie dictam, secum fert, sed merae recognitionis 
limites non excedit ; ideoque in litteris S. Congreg., quibuscum acta ac decreta 
sic recognita remittuntur, dedita opera omnino cavetur, nequid verbum excidat, 
quod propriam et veram approbationem sonare videatur. . . . Et hanc per- 
petuo fuisse S. C. disciplinam pluribus exemplis ostendit." (Bened. XIV.) 

In the following pages, we intend to show that in our Elements of Ecclesi- 
astical Law, there is no " false teaching," no proposition " at variance with 
established authority"; that we have not fallen into any "grave errors," 
"blunders" or "misconceptions." 

The delay in the publication of the present pages is, among others, owing 
partly to the fact that the MSS. as well as the proofs were submitted to several 
of the most eminent canonists of the country. We thought that we owed it 
to the illustrious Prelates, and the distinguished theologians, who recom- 
mended our Elements with such marked kindness, and to the clergy in general 
who received it so favorably, not merely to refute the Pamphlet and Quarterly \ 
but also to set forth and dilate upon the questions under dispute, in such a 
manner as to prevent any possible misunderstanding for the future. Hence 
we explain at considerable length such practical and important questions as 
the approbation of the Baltimore Decrees ; the removal and dismissal of our 
Pastors ; sentences ex informata conscientia and the Withdrawal of Faculties ; 
the Imprimatur in the U. S. ; the Decree Tametsi; Canonical Parishes ; the 
Irremovability of Parish Priests ; the offerings of the Faithful on occasion of 
the administration of the Sacraments, commonly called perquisites (Jura 
stolae). 

The Pamphlet at the end of its preface, says : " I have the honor of inviting 
attention to the Decree de matrimoniis clandestinis, which was sent by the Holy 
See to New Orleans more than fifty yeafs ago, but thus far has never been 
given in full to the public in any book or pamphlet." This must be an over- 
sight. For this very decree was published in full by us five years ago, in our 
" Notes on the Second Plenary Council of Baltimore " (pages 452-463). But 
even we do not claim the honor of having first given this decree " in full to the 
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public "; for we copied it, if our memory does not deceive us, from the Pastoral 
Blatt of St. Louis. Vol. VII., p. 3, 1873. 

Before concluding, we feel it due to the Most Rev. Archbishops, Rt. Rev. 
Bishops, and the Rev. gentlemen, who have with such distinguished kindness 
received our Elements, to reply briefly to a personal charge made against us bv 
the Cleveland Pamphlet. On page 37, the Pamphlet accuses us of " literary 
piracy." Now we do frequently quote from Craisson, but never without giving 
him due credit. Is this " literary piracy " ? Moreover, we say already in our 
preface, as quoted by the Pamphlet itself (page 37) : " The method observed in 
the present volume is that of Craisson. . . ." This we consider justice enough 
to Vicar-General Craisson. For, we emphatically deny that our Elements is 
" for the most part a mere translation from Craisson." We will not here speak 
of the long years of indefatigable study and ceaseless toil which it cost us 
to write our Elements. We will not mention the new matter added by our- 
selves almost on every page of our Elements. We will not point to the numer- 
ous applications of the general law to the Church in the United States. We 
will only say that if to base one's views, acquired after many years of incessant 
study — upon the authority of standard authors — be " literary piracy," we con- 
fess that we are guilty of it. For the sake of reference we give in the 
appendix a list of the chief books quoted in our Elements. 

In these pages, we have also undertaken to refute the criticisms made by 
the American Catholic Quarterly Review, in its number for October, 1878. It is 
true that the Quarterly has extrinsic authority in its favor. Its editor is re- 
garded as a thorough theologian. However, we hope that our readers will not 
forget the adage: "Bonus aliquando dormitat Homerus." All that we ask is 
that our reply be calmly and impartially considered. 

Our arguments, as will be seen, are stated in a calm, dignified and unbiased 
manner. Our sole purpose is to defend truth against error. We write 
against the errors of the Pamphlet and Quarterly, not the erring writers. 

It only remains for us to acknowledge our obligations to the censor ap- 
pointed by our Rt. Rev. Bishop ; to the Very Rev. A. Konings, C.SS.R,, and 
to the Very Rev. F. J. Pabiscb, DD. LL.D., President of Mount St. Mary's 
Seminary of the West, for many valuable suggestions, as well as for the great 
care and trouble with which they have revised both the MSS. and proof-sheets 
of this reply. 

Finally we most humbly and unreservedly submit these pages to the judg- 
ment of the Supreme Pontiff, whose ex Cathedra definitions, as the Council of 
the Vatican defines, are infallible, and therefore irreformable of themselves, 
and not from the consent of the Church. 

S. B. S. 
Feast of the Purification of the Blessed Virgin, 1879. 



ARTICLE I. 

IS THE SECOND PLENARY COUNCIL OF BALTIMORE 
APPROVED "IN FORMA SPECIFICA"? 



i. — I. On page 76 of our Elements of Ecclesiastical Law, we say- 
that the Second Plenary Council of Baltimore is not approved in 
forma specifica. Against this teaching the Pamphlet advances these 
arguments : 1. If the Baltimore Decrees be not confirmed in forma 
specifica, (a) "they are no permanent standard of action for our 
Bishops, and the latter, when ruling according to them, are at sea " 1 ; 

(b) " they are void at Rome," that is, " have not, even when rightly 
interpreted, and rightly applied, any binding force whatever" 2 ; 

(c) " are less convenient, and certainly of no more binding force in 
case of an appeal, than mere diocesan enactments " 3 ; (d) "the Pope's 
command that the decrees should be inviolably observed is a mere 
empty formula presuming nothing." 4 2. If the Baltimore Decrees 
be not confirmed in forma specifica, it is (as we ourselves hold in 
our Elements, page 76) allowed to appeal to the Sacred Congregation 
of the Propaganda against them. But decrees against which an appeal 
may be made " are void at Rome," " are no permanent standard of 
action," etc. Therefore, etc. 

2. What is our answer to these arguments? In accord with the 
unanimous teaching of canonists, we most emphatically deny them. 
In fact, Bishops and Archbishops assembled in provincial or national 
Councils are lawgivers in their respective spheres. Their decrees, 
in order to be binding, stand in no need of Papal confirmation, 
and it is an error to believe that such decrees, even though not 

1 Pamphlet, pp. 9, 16. 2 lb., p. 15. 3 lb., p. 16. 

4 lb., p. 16 ; cf. Amer. Cath. Quarterly Review, Oct. 1878, p. 762. 
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specifically confirmed by the Holy See, are of themselves liable to 
being impugned by subjects. Thus Benedict XIV. says : " Haec {con- 
stitution i. e., enactment of a provincial or national Council) condita est 
a coetu Episcoporum tamquam constituentium unum mysticum corpus 
altioris jurisdictionis quam in singulis reperiatur Episcopis ; ac prop- 
terea censetur lex lata a superiore." 1 Suarez, speaking of the 
decrees or laws of provincial Councils, writes : " Nihilominus re- 
spectu singulorum Episcoporum certum est, illas leges (Concilii prov.) 
censeri leges a superiore latas. . . . Ratio est quia revera in concilio 
provinciali, ut est unum corpus mysticum, est vera jurisdictio. Id 
satis constat . . . ex c. Sicut olim, de accusat, ubi supponitur, hujus- 
modi concilium posse statuta condere, quae Episcopi, et servare 
debent, et facere ut serventur." 2 If, then, as Benedict XIV. and 
Suarez affirm, a provincial or national Council has jurisdiction su- 
perior to that of individual Bishops and Archbishops, and if its laws 
are, even in respect to the Bishops and Archbishops who made them, 
the laws of a superior, which they are bound both to observe and 
enforce, what shall we think of the Pamphlet's assertion that the 
Baltimore Decrees, unless specifically confirmed, "are void" and 
constitute " no permanent standard of action " ? Is this not equiv- 
alent to asserting that provincial and national Councils, as such, 
have no jurisdiction, no legislative power ? Is this not contrary to 
the Council of Trent, 3 when it says : " Provincial Councils, whereso- 
ever they have been omitted, shall be renewed for the regulating of 
morals, the correcting of excesses, the composing of controversies " ? . . . 
Do not these words clearly imply that provincial and national Coun- 
cils can "regulate morals, correct abuses," etc., and therefore can 
enact decrees binding on all concerned, without a specific confirma- 
tion ? Finally Schmalzgrueber 4 removes all doubt on this point. 
"Quaeritur 14" he says: "An sicut generalia, ut orbis christiani 
totius, sic etiam particularia concilia, ut certae nationis, provinciae, 
dioecesis subditos obligent, opus habeant confirmatione Apostolica ? " 

1 De Syn., 1. 13, c. 5, n. 8. 

2 Suarez, de Legg., 1. vi., c. xv., n. 2. Neapoli, 1872. 

3 Sess. 24, c. 2, d. R. 

4 Prooem., § viii., n. 355. Romae, 1844. 
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He answers thus in n. 356 : " Verum certa est negativa sententia, modo 
in talibus conciliis nihil statuatur contra canones et consuetudines uni- 
versalis Ecclesiae. Laym . . . Pirhing . . . Wiestner ; et patet ex can. 
Concilia 8, dist. 17, et can. fin. dist. 18 . . . et confirmatur ex Trident, 
quod sess. 24, c. 2, de Ref. praecipit observare ea, quae in Concilio 
provinciali ordinata fuerint, sine ulla mentione confirmationis Aposto- 
licae. Accedit ratio ; quia episcopi et archiepiscopi habent potesta- 
tem condendi statuta obligantia subditos dioecesis propriae, dummodo 
nihil statuant, quod canonicis obsit institutis. Cap. Siquis, 2, de Major, 
et obed." Again, he asks : "Quaeritur 15. Quam potestatem habeant 
concilia particularia, nationalia scilicet provincialia et dioecesana ? 
Distinguendum enim est. . . . Statuta, seu decreta morum facere quidem 
possunt, sed haec ultra nationem, provinciam vel dioecesim vim obli- 
gandi non porrigunt, nisi Sedis Apostolicae authoritate pro tota 
Ecclesia recepta et approbata fuerint." x 

3. Yet in the face of this teaching, the American Catholic Quarterly 
Review 2 approves the Pamphlet's theory on this head, and says : 
" According to Dr. Smith's theory, neither our bishops nor our priests 
are bound by the decrees of the Baltimore Council. Our bishops 
may obey or disregard them as may suit their pleasure or conve- 
nience." Is it then true, as this passage clearly assumes, that the 
Decrees of the Second Plenary Council of Baltimore have their bind- 
ing force, not from the inherent power of that Council, but solely and 
exclusively from the supposed specific confirmation of the Holy See ? 
Was not the Quarterly (p. 762) somewhat hasty in giving such an 
absolute endorsement to the Pamphlet as this : " We think he 
{Pamphlet} has succeeded in proving all the chief points that 
Dr. Smith's book has given him occasion to discuss " ? 

4. But, it may be objected, if the decrees of provincial and national 
Councils have of themselves the power to bind, and are in no need 
of a specific confirmation, why is it that, according to the enactment 
of Sixtus V., these decrees must be sent to Rome before publication ? 
Benedict XIV. 3 thus answers: "Ea (decreta Cone, pro v.) antequam 
promulgentur transmitti jussit Sixtus V. ad S. Congr. Cone. ; non 

1 lb., n. 358. 2 Oct. 1878, pp. 761, 762. 

3 De Syn., 1. 13, c. 3, n. 3 ; cf. our Elements, n. 72. 
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quidem ut postea confirmationem reportent a Sede Apostolica, sed ut corri- 
gantur, si quid fortasse in iisdem aut nimis rigidum, aut minus rationi 
congruum deprehendatur" If, then, according to Benedict XIV., such 
decrees are to be sent to Rome, not for the sake of being confirmed, but 
merely for the purpose of being revised and corrected, is it not as clear 
as the noonday sun that, per se, they are of force of themselves and 
stand in no need of any specific confirmation ? However, one might 
still ask, How is it that the Baltimore Decrees had no binding force 
before they were returned by the Propaganda as revised ? To this we 
answer : The argument is "post hoc, ergo propter hoc." It is true that 
the decrees of provincial and national Synods have no actual binding 
force until they have been returned and published as revised from 
Rome. But they have, even before being sent to Rome, a potential 
power of binding, being the decrees of legitimate superiors, who can, 
by their own authority, make laws obligatory on all their subjects. We 
say " a potential power " ; for by the general law of the Church, /. e., 
by the decree of Pope Sixtus V. , that binding power remains, so to say, 
latent or suspended, until the decrees in question have been returned 
by the Holy See as revised. As soon, however, as they have been 
revised and returned by the Holy See, they can be promulgated, and 
the potential power of binding becomes actual. The revisal, there- 
fore, of the Holy See is merely a conditio sine qua non of the legiti- 
mate promulgation of the decrees ; in other words, it is the occasional, 
but not the efficient, cause of the binding force of the decrees. 1 

5. That the Baltimore Decrees are not " void," even supposing them 
to be either merely revised or confirmed in forma communi, is more- 
over clearly proven from the very nature of the approbation in forma 
communi. Thus Reiffenstuel 2 says : Confirmatio in forma communi 
nullum jus novum neque valorem tribuit illi, cui accedit ; sed supponit 
actum jam validum, eumque approbat quatenus de jure validus existit. 
According to Reiffenstuel therefore the confirmation in forma com- 
muni, while it does not give validity to a decree or an act, otherwise 
invalid or void, yet takes it for granted that it is per se valid. In fact, 

1 Cf. Schulte, K. K. R., vol. i., p. 123. Giessen, i860. 

2 Lib. II., Tit. 30, n. 5 ; cf. Suarez, de Legg. lib. 8, cap. 18, n. 2. 
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the very word " confirmation " supposes or assumes the validity or 
legality of that which is to be confirmed ; for what has no existence 
or validity cannot be strengthened or confirmed, in the proper sense 
of the term. Thus Reiffenstuel 1 says : " Qui enim confirmat, nihil 
de novo dat, sed datum vel aliter quaesitum corroborat." How then, 
by the way, can the Pamphlet assert that decrees approved only in forma 
tommuni " are void at Rome," where Reiffenstuel is an authority ? 
6. But is not such a revisal or confirmation in forma communi simply 
useless ? Would not that " command of the Holy See be an empty 
formula meaning nothing " ? This very question is thus put by 
Suarez : 2 " Interrogabis : Quid confert talis confirmatio in forma 
communi ? " His answer is : " Si confirmatio (in form, com.) cadat 
super actum confirmabilem (7. e. an act or decree not per se void), 
non parum confert." And a few sentences lower, he says : " Si 
ergo haec confirmatio (in forma communi) a superiori detur, et actus 
sit confirmabilis, multum valet . . . nam tunc jam res ilia (the act or 
decree confirmed) non solum inferioris, sed etiam superioris, vel 
Papae confirmantis auctoritate subsistit, et ita efficit (Papa aut 
superior) illam suam." 3 Reiffenstuel teaches the same. Here are 
his words : " Dices. Ergo confirmationes in forma communi datae a 
sede apostolica, ad nihil proderunt : quia vel supponunt actum jam 
validum, vel etiam ipsae erunt invalidae. Resp. negando sequelam. 
Quia, licet confirmatio in forma communi cujuscunque rei facta per 
papam, jus novum non tribuat, adhuc tamen non est inutilis ; turn quia 
solet impetrari ad cautelam, ne quis improvide, ac sine scientia papae 
videatur procedere ; turn quia confirmatio in forma communi solet 
impetrari, et dari, ut magis timeatur : nam solet plus timeri, quod 
specialiter, ac praesertim per Principem supremum disponitur." 4 
Again : " Nam utraque (both confirm, in forma com. and inform, spec.) 
jus aliquo modo quaesitum corroborat ; ilia (confirm, in form, com.) 
jus legitime quaesitum ; haec (conf. in form, spec.) jus milliter 
quaesitum." 5 Schmalzgrueber teaches the same. Having distin- 
guished between confirmatio simplex (or in forma communi et ordinarid) 

1 L. c. n. 3. 2 De Legg. lib. VIIL, cap. 18, n. 9. 3 L. c. 

4 ReifF.'l. c. n. 6. 5 L. c. n. 3. 
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and confirmatio in forma specially he asks : " Quaeritur : quid intersit 
utro ex his modo confirmatio fiat ? Resp. Interesse plurimum ; nam 
si in forma communi facta sit, quamvis actum valide et legitime 
gestum approbando eidem firmitatem et authoritatem majorem 
conferat (Is then "the command of the Holy See a mere empty 
formula, meaning nothing, if the Baltimore Decrees be not confirmed 
in forma speciftca ? Quarterly, 1. c. p. 762 ; cf. Pamphlet, p. 16), nul- 
lam tamen vim et effectum habet respectu actus invalidi, quern in 
sua nullitate relinquit." (Schmalzg. torn. IV. p. 550.) "Are we 
then," as the American Catholic Quarterly Review 1 asserts, " going 
too far or disrespectful to the Holy See, which has commanded that 
the Baltimore Decrees be inviolably observed," when in our Elements 
we affirm that the Second Plenary Council of Baltimore is merely 
revised, or approved in forma communi ? Are the " Commands of 
the Holy See," on that account, " a mere empty formula meaning 
nothing " ? Would " Rome on that account have given commands 
which Bishops may disobey as they please, and which, if they 
enforced, they are in danger of being called to account and perhaps 
rebuked for it " ? 

7. Again, if the Pamphlet's and the Quarterly's doctrine be true, why 
have provincial and national Councils sent their decrees to Rome 
merely for revision ? Why has Rome contented itself with merely re- 
vising or approving their decrees in forma communi ? Why has this 
mode of confirmation been the ordinary, and specific confirmation the 
exceptional form of approbation ? Finally, why does the very law of 
the church or the decrees of Pope Sixtus V. require the decrees to be 
sent to Rome merely for revision and not for confirmation ? 

8. II. The next argument of the Pamphlet and the Quarterly may 
be thus stated : Decrees against which it is allowed to appeal have 
no binding force ; but decrees which are approved only in forma 
communi do admit of appeal. Therefore, etc. 2 We admit the minor, 
but absolutely deny the major. For, what is the effect of such an 
appeal ? Does it " void the decrees at Rome," as the Pamphlet main- 



1 Oct. 1878, p. 762 ; cf. Pamphlet, p. 16. 

2 Pamphlet, p. 9 ; cf. Am. Cath. Quarterly Rev., Oct. 1878, p. 762. 
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tains and the Quarterly seems to assume? By no means. It has 
but a devolving not a suspensive effect. In other words, the decrees, 
even pending the appeal, must be observed till revised by the Holy 
See. 1 The civil legislation in the United States offers a parallel case. 
" It has become," says Kent, 2 " a settled principle in the legal polity 
of this country, that it belongs to the judicial power, as a matter of 
right and duty, to declare every act of the legislature made in viola- 
tion of the Constitution or any provision of it, null and void." 3 
Now, are the laws of Congress less obligatory or of no force because 
they may be declared unconstitutional and therefore void by the 
Supreme Court of the United States ? 

9. This also shows that appeals in the case cannot be detrimental 
to ecclesiastical discipline. For nobody will deny that when the 
decrees in question have been revised, though not specifically con- 
firmed by the Holy See, the presumption is in their favor. Again, 
persons appealing against them, do so (a) either because there are 
grave reasons to doubt the validity of the decree or its proper appli- 
cation ; {b) or they do so from frivolous motives. In the latter case, 
while "priests," as the Quarterly says, "may always be free to appeal 
to Rome against any Bishop who should attempt to enforce the Balti- 
more Decrees," yet the appellant " may also expect only a disastrous 
condemnation." 4 In the former case, an appeal is evidently desirable 
to settle the doubt, even by the Prelates who made the law. 5 But in 
every case the law stands, even pending an appeal, till revoked by 
Rome. Thus also one of the profoundest canonists of the country, 
under date of Aug. 10, 1878, writes us : "I do not share the Pamphlefs 
great apprehensions, even supposing that the Second Plenary Council 
of Baltimore were not approved in specie. For, the object in trans- 
mitting the acts and decrees of provincial councils is not primarily to 
obtain any confirmation at all, but only a revisal" In the Second 
Edition of our Elements we say in a note (p. 77, note 30) that "a 
careful study of the subject would seem to show that the Second 
Plenary Council of Baltimore was not confirmed by the Holy See in 

1 Bouix, de Ep., t. II., p. 395. Paris, 1873. 2 Comm., vol. I., p. 450. 

3 Cf. Story, on the Const., vol. I. § 389 sq. 4 Cf. Pamph., p. 10. 

5 Bouix, 1. c. p. 396. ^^^--^p^ 
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any form, not even in forma communi, but merely revised and cor- 
rected." As however some writers seem to hold that revisal being a 
tacit approbation, is to be considered confirmation in forma communi,. 
we have in the above pages shown from the nature of confirmation 
in forma communi, that the Pamphlet's assertions are not sustainable. 
10. III. The Pamphlefs next argument to prove that the Baltimore 
Decrees are confirmed in forma specifica is this : According to the 
teachings of canonists, the confirmation of a council is specific or 
ex certa scientia, " when it is made with full knowledge of the decrees 
confirmed "; x but the Roman documents relating to the confirmation 
of the Baltimore Decrees clearly show that they were confirmed with 
such full knowledge. Therefore, etc. 2 What is our answer? We 
deny the major. First, because Suarez, ReifTenstuel and Schmalz- 
grueber, as quoted by the Pamphlet, teach that the confirmation in 
order to be specific, must be made with the full personal knowledge of 
the Pope (Principis). 3 Now we deny that the Pope had personally a 
full knowledge of the Baltimore Decrees. The S. Congregation de 
Prop. Fide had such full knowledge, but not the Pope. Hence all its 
quotations from Suarez, ReifTenstuel and Schmalzgruber are out of 
place. They speak of the personal knowledge of the Pope. For they 
require the " certa scientia principis." Now as Reiffenstuel 4 says, 
by the word Princeps, as far as the Church is concerned, is meant the 
Pope. From the very decree of the Propaganda for the revisal or 
recognition of the Baltimore Decrees, 5 it is apparent that the Propa- 
ganda alone and not the Pope examined the Decrees ; that the Sacred 
Congregation merely reported its decision in the matter to the Pope ; 
that the Pope simply approved this decision. Besides, the personal 
examination of the Decrees by the Pope would have been so excep- 
tional a procedure, that it would certainly have been distinctly stated 
in the document relating to the Baltimore Decrees. Yet not even the 
slightest mention of it is made. And if the Pope did not examine the 
Decrees, how could he have had a personal knowledge of them ? 



1 Pamph., p. 12. 2 Pamph., p. 14. 

3 Cf. R. de M. Inst. Juris can., t. I., p. 441. Paris, 1853. 

4 Lib. I., tit. iii., n. 3. 5 Ap. C. PI. Bait. II., p. cxxxvi. 
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ii. Again, no canonist ever held that the full knowledge of the S. C. de 
Prop. Fide' or of the S. C. C. of the decrees of provincial and national 
Councils constitutes that certa scientia which they require for the con- 
firmation in forma sfieciftca. For the very enactment of Sixtus V. 
commanding that the " Acts and Decrees " of provincial and plenary 
Councils be sent to the Holy See for revision (note well, not for 
confirmation), imposes by implication upon the Sacred Congregation 
charged with the affair, the obligation of examining such decrees, and 
therefore of acting with full knowledge. Here are the words of 
Sixtus V. : " Provincialium vero (Synodorum) ubivis terrarum, illae 
celebrentur, decreta ad se mitti praecipiet (S. C. C.) eaque singula 
expendet et recognoscet." 1 Now will anyone be so rash as to 
assert that the decrees of all the provincial and national Councils 
held since the time of Pope Sixtus V. are confirmed in forma speciftca, 
and therefore are Papal laws, repealable only by the Pope or his con- 
sent ? Would such an assertion not be against the common opinion 
of canonists that confirmation in forma communi is the usual and 
ordinary (hence the phrase " in forma communi or ordinaria "), the 
other the exceptional mode of confirmation ? 2 

12. We remark secondly, that "full knowledge" is not the only 
condition of a confirmation in forma specifica. Canonists require, 
moreover, certain external formalities. One of them is that the Pope 
be formally requested by the respective metropolitans to give such 
confirmation. This is expressly taught by Benedict XIV. 3 when he 
says : " Non semel tamen accidit, Provincialia Concilia ... a Summo 
Pontifice, ita petentibus Metropolitanis, per Apostolicos lit— 
teras confirmari." The illustrious Dr. Bangen 4 and others 5 hold the 
same. Now, did the Fathers of the Second Plenary Council ask for 
a specific confirmation ? Their own positive declaration proves the 
contrary. They merely complied with the prescription of Sixtus V. 
and sent the "Acts and Decrees" to Rome simply to be revised. 
These are their words : " Ex Concilio hoc plenario domum disces- 

J Bull., Rom., torn. VIII., p. 991. Aug. Taur., 1863. 

2 Bangen, Die Rcem. Curie, p. 180, note 1. Minister, 1854. 

3 De Syn., 1. 13, c. 3, n. 4. 4 L. c. 
5 Schulte, K. K. R., p. 123, note 5. 
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suri, omnia ejusdem acta et decreta ad Beatitudinem Tuam, recog- 
noscenda atque emendanda mittimus." 1 

13. Another formality is that such special apostolic confirmation be 
given by Apostolic letters, not merely, as the Pamphlet asserts, by a 
decree of the Sacred Congregation. This is clearly taught by Bene- 
dict XIV. in the passage above quoted. In fact, this great Pope also, 
in giving instances of Popes confirming provincial Councils in forma 
specifica, expressly states that the confirmation was granted by Papal 
letters in forma Brevis. " Etenim," he says, " Gregorius XIII. per 
suum speciale Breve approbavit quartum et quintum ex Conciliis 
provincialibus Mediolanensibus . . . Synodus quoque a Petro Episcopo 
Beritensi celebrata . . . confirmata fuit per Apostolicas litteras." 2 . . . 
Is the Pamphlet, therefore, not incorrect when it asserts : " On page 75 
he (Dr. Smith) holds that Pope Benedict XIV. teaches that the specific 
confirmation is to be given by Letters Apostolic. Rev. Dr. Smith does 
not correctly quote Pope Benedict XIV. (De Syn., 1. 13, c. 3, n. 4) on 
this point ? " 3 In point of fact, we do not, in the place referred to 
by the Pamphlet, quote Benedict XIV. at all on the necessity of 
Apostolic Letters for specific confirmation. 4 But we do quote Bouix, 5 
who expressly cites Pope Benedict XIV. as holding the above 
opinion. But the Pamphlet 1 * also impeaches our veracity in quoting 
Bouix. It says: "On the same page {Elements, p. 75) Rev. Dr. 
Smith quotes Bouix as teaching that the specific confirmation must 
be given by Letters Apostolic. This is not Bouix's teaching in the 
passage quoted (De Episcopis, 7 vol. ii., p. 394)." Our answer is very 
simple. What is Bouix's teaching in the place quoted? Here are 
his very words : " Sola statutorum synodalium recognitio et appro- 
batio, a Sacra Congregatione Concilii facta, non est Pontificia con- 
firmatio, saltern in forma specifica. Id aperte docet Benedictus XIV. 
(de Syn. dioec, 1. 13, c. 3, n. 3) . . . Deberet nempe ejusmodi statutum 

1 Letter to the Holy Father, Oct. 21, 1866, ap. Cone. PI. Bait. II., p. exxxii. 
9 De Syn., 1. c. n,. 4. 3 Pamphlet, p. 14. 

4 Our Elements, p. 75, n. 171 (Note 17). 

5 De Episc, t. II., pp. 394, 395. 6 P. 15. 

7 The Pamphlet here does not correctly give even the title of Bouix's work. 
The title is, "De Episcopo," not "De Episcopis." 
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(Concilii provincialis or Syn. dioec.) per Litteras Apostolicas . . . 
confirmari. Atqui statutorum synodalium recognitio et approbatio, a 
Sacra Congregatione fieri solet absque Litteris Apostolicis. Ergo 
sola ilia recognitio et approbatio non est confirmatio in forma spe- 
cifica j immo neque est confirmatio in forma communi sed simplex 
revisio et recognitio. 1 Ergo non sanat nullitatem statuti, absque cor- 
rectione remissi." 2 Do we then incorrectly quote Bouix ? We re- 
mark, by the way, that Bouix, in the passage just given, speaks of the 
confirmation, not only of diocesan synods, but of provincial Councils 
(and by implication also of national Councils), as he expressly states 
on pages 392, 395. 

14. To Benedict XIV. and Bouix other canonists may be added. 
Dr. Bangen, in his learned and very accurate work " Die Romische 
Curie," 3 writes : " From the correction or revision (of provincial and 
plenary Councils as ordained by Pope Sixtus V.) must be distin- 
guished the positive approbation (i. e., confirmatio in forma specifica), 
which is given (a) not always ; (b) only at the request of the Metro- 
politan; (c) by a Brief." Schulte 4 says: "At the request of the 
Metropolitan, an express approbation (i. e. confirm, in form, spec.) is 
given, and that by a Brief." How then comes it that the Pamphlet 
tells us that Benedict XIV. does not teach that the specific confirma- 
tion is given by Apostolic Letters ? Both Bangen and Schulte quote 
Benedict XIV. (De Syn., 1. 13, c. 3, n. 3, 4) in support of this teaching. 
Do the Sacred Congregations ever issue Briefs ? Finally, Fagnanus, 
whom the Pamphlet (p. 15) also puts forth to confirm its doctrine of 
the specific approbation or confirmation of the Baltimore Decrees, 
confirms our teaching. Thus, in his commentary on the Cap. Fir- 
miter X., he clearly and briefly explains the difference between the 
external formalities of ordinary and special approbation ; and speak- 
ing of the decrees of provincial Councils, he says : " Alia approban- 

1 It is in accordance with this teaching that in the second edition of our 
Elements we say that the Baltimore Decrees would seem to be only revised, 
and not confirmed, even in forma communi. (Our Elements, p. 77, note 30.) 

2 Bouix, De Episc, t. II., pp. 394, 395. Paris, 1873. 

3 P. 180, note 1. 

4 K. K. R., vol. I., p. 123, note 5. 
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tur a Summo Pontifice in forma Brevis, alia tantum recognoscuntur et 
emendantur a S. Congregations " (Apud Van Espen, P. I., tit. xxx., 
c. 4, n. 1 8.) This certainly shows that according to Fagnanus, the 
Baltimore Decrees are not confirmed in forma specifica ; for they were 
not confirmed by a Brief 

15. Again, Benedict XIV. 1 requires for confirmation in forma specifica 
not only certa scientia, but a motus proprius. Now, no Sacred Con- 
gregation ever issues a motus proprius ; nay, not even every Apostolic 
Letter, as all know, is a motus proprius. For, as Reiffenstuel 2 teaches : 
" Motus proprius dicitur decretalis Epistola Summi Pontificis, in qua 
haec clausula motu proprio inserta habetur, licet forsan impetrans pro 
tali rescripto supplicaverit." 

16. Another formality required by canonists for confirmation in 
forma specifica is that the whole tenor or text of the decrees be in- 
serted or stated in the instrument of confirmation ; 3 in a word, that 
at least an outline of the contents of the decrees be given. Now the 
only document that could be, and actually is, construed by the Pam- 
phlet^ as giving such outline of the Baltimore Decrees is the Instruc- 
tions of the S, C. de Prop. Fide de decretis (C. Bait.) corrigendis, 
dated January 24, 1868, which says: "In generalibus comitiis . . . 
S. Congregatio (de Prop. Fide) integrum Concilii textum . . . plane re- 
cognovit." 5 Will any one say that these words contain a statement 
or give an outline, or the tenor or the substance of the Baltimore 
Decrees ? Do they give the import or substance of even one of the 
Baltimore Decrees ? Again, canonists require the insertion of the 
whole tenor or text of the decrees in the instrume?it of confirmation. 
Thus Suarez 6 expressly says : " Si instrumento confirmations inseratur 
totus tenor prioris privilegii." Now the above words, " integrum 
Concilii textum recognovit" which are quoted by the Pamphlet in sup- 
port of its views, are contained, not in the instrument of confirmation 
of the Second Plenary Council of Baltimore, or the Decree of the 
Propaganda for the revisal of the Baltimore Decrees, but in an instruc- 



1 L. c. cap. v., n. 11. 2 Lib. I., tit. 3, n. 7. 

3 Suarez, de Legg., 1. 8, c. 18, n. 5 ; Bouix, 1. c. p. 395 ; Reiff., 1. ii., tit. 30, n. 8. 

4 Pamph., pp. 13, 14. 5 Ap. C. PI. Bait. II., p. cxxxvii. 
6 L. c. n. 5 ; cf. Reiff., 1. ii., tit. 30, n. 8. 
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tion of the S. C. de Prop. Fide to the Archbishop of Baltimore. 
Therefore even though the words integrum Concilii textum could be 
construed as an outline of the Baltimore Decrees (which it is evident 
they cannot be), nothing would follow in favor of the Pamphlet 's as- 
sertion. But does not Suarez also teach that the above insertion is 
not always necessary ? Undoubtedly he does. But in what case is 
this insertion, according to him, unnecessary ? Where the instru- 
ment of confirmation contains the phrase ex certa scientia, or at least 
an equivalent phrase, such as de plenitudine potestatis, non obstante lege 
disponente in contrarium. 1 Observe here, that Suarez expressly speaks 
of the certa scientia principis, i. e., of the personal knowledge of the 
Pope. Now are any such phrases, showing that the Pope had a per- 
sonal certa scientia of the Baltimore Decrees, to be found in the 
Decree for the Revisal of the Second Plenary Council of Baltimore ? 
All that this decree shows is that the S. C. de Prop. Fide had a full 
knowledge of those Decrees, but nothing else. 

17. But what about the "approval" and the "command" of the 
Holy Father ? 2 The Holy Father " approved " nothing but the de- 
cision of the Sacred Congregation de Prop. Fide, and " commanded " 
the latter to issue a decree embodying its own decision. What is 
that decree ? Its very heading explains it : " Decree for the Revisal 
of the Council. " What is the decision ? That the decrees were re- 
vised by the Propaganda and should be inviolably observed. 3 Where 
is there a specific approbation ? That the S. C. de Prop. Fide did 
not issue the above decree of revision before having consulted the 
Holy Father, every student of canon law knows to be according to the 
rules by which the Sacred Congregation is governed. Thus Stremler r 
"who is quoted as an authority by some of the most eminent and 
recent canonists, and whose position at Rome afforded him rare facili- 
ties to master this question," 4 writes : " La pratique constante des Con- 
gregations est de itexpe'dier aucune affaire, sans en avoir prialablement 
rS/iri au Pope." 5 Again, what about that " sententia" of the Holy 



1 Suarez, 1. c. n. 6. 2 Pamph., p. 72 sq., Quarterly, p. 762. 

8 C. PI. Bait. II., p. cxxxvi. 4 Pamphlet, p. 23. 

5 Stremler, Des Peines Eccl., p. 508. Paris, i860. 
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Father ? We answer in the very words of the Instruction of Jan. 24,. 
1868, of the S. C. de Prop. Fide : " S. C. (de Prop. Fide) integrum 
Concilii textum, accedente Sanctissimi Domini Nostri sententia plane 
recognovit." x The sententia, therefore, of the Holy Father was that 
the Council was revised {recognovit), not that it was confirmed in 
forma specifica. 

18. We come now to the principal document by which the whole 
question must be decided. It is the Decree of the S. C. de Prop. 
Fide for the revisal of the "Acts and Decrees " of the Second Plenary 
Council of Baltimore. Considering how accurate and rigidly exact 
is the stylus curiae in using the proper terms to clearly and precisely 
express its meaning, we maintain that the document in question is 
the most incontrovertible proof that the Baltimore Decrees were not 
confirmed in forma specifica, but merely revised or, as some say, tacitly 
approved, i. e., in forma communi. This document, in fact, on the one 
hand, most carefully avoids making use of the word confirm — con- 
firmare or approbare — and on the other, most studiously employs 
the word recognoscere — to revise. Here are the words of the Decree : 
" Eadem S. C. (de Prop. Fide) in generalibus comitiis habitis diebus 
16, 23, 27 Sept. 1867, ejusdem Concilii (Bait.) Acta et Decreta . . . 
ut ab omnibus ad quos spectat inviolabiliter observentur libentissime 
recognovit" 2 The very heading of this decree is : " Decretum pro 
recognitione (not approbation^) Concilii." 8 The same expression is 
used in the other Roman documents relating to the Baltimore De- 
crees. Thus the decree "de decretis Concilii (Bait.) corrigendis," 
dated January 24, 1868, says : " S. C. integrum Concilii textum plane 
recognovit."^ Nay, even the recent Instruction of the Propaganda 
dated July 20, 1878, concerning the mode of procedure in criminal 
and disciplinary causes of ecclesiastics, says : " Quamvis concilium 
Plenarium Baltimorense II., ab Apostolica Sede recognitum." . . . 
Most uniformly, therefore, do the Roman documents use the word 
recognoscere, never the word confirmare. Now, every Latin scholar 
knows that the word recognoscere means simply to revise, but not to 
confirm, as the Pamphlet 5 erroneously translates it. 

1 C. PI. Bait. II., p. cxxxvii. 2 Ap. C. PI. Bait. II., p. cxxxvi. 

3 lb. 4 lb., p. cxxxvii. 5 P. 13 sq. 
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19. We have now, it seems to us, sufficiently proven that the 
Pamphlet's position is untenable, and that our views, as laid down in 
our Elements of Ecclesiastical Law (page 74 sq.) are correct. But 
even though the matter were doubtful (which we deny), we should 
nevertheless be obliged to hold that the Decrees of the Second 
Plenary Council of Baltimore were not specifically confirmed. For 
canonists commonly teach that in case of such doubt the confirmation 
is ordinary, not special. Thus Reiffenstuel asks if, where it is doubt- 
ful whether the confirmation is in forma specifica or in forma communi, 
we are to hold that it is special. After giving the affirmative, he thus 
advances and sustains the negative : " Opposita sententia asserens 
in dubio censeri confirmationem esse factam in forma communi, est 
communior et probabilior . . . eo quod in dubio praesumatur princeps 
confirmasse eo modo, quo potest de jure communi, non autem de 
plenitudine potestatis. Atque haec sententia, sicut est communior 
doctorum, ita videtur probabilior, meritoque retinenda." 1 

20. Schmalzgrueber also teaches this. Having given the opinion 
that in case of doubt, the confirmation is to be considered specific, 
he thus refutes it : " Sed dicendum omnem confirmationem censeri 
debere factam in forma communi et ordinaria, nisi aliquod signum 
apponatur ex quo constat earn factam esse in speciali. Ita docet 
Suarez . . . Pirhing . . . Wiestner . . . etc. Ratio est quia confirmatio 
simpliciter et nullo addito facta, supponit rem esse, quae confirmatur." 
Then, answering the objection that confirmation in form. com. would 
seem useless, he says : " Ad rationem dubitandi dico confirmationem 
in forma communi non esse otiosam, quia ita confirmando actum prin- 
ceps quodammodo suum facit; cujus effectus est, ut quod ita con- 
firmatum est, magis observetur, neque ita facile impugnetur aut ever- 
tatur." 2 And again : " Nam si in forma communi tantum facta sit 
(confirmatio) tantum roborat et auctoritatem addit juri jam prius quae- 
sito (which is the same as "juri jam prius habito," cf. ib. n. 2) et nun- 
quam revocato vel amisso." 3 Is our opinion, then, " a fanciful theory 
or a novel opinion ? " 4 And even though we take the Quarterly's 
assertion for granted " that recent indications point unmistakably to 

1 Reiff., lib. II., tit. 30, n. 10 sq. 2 Schmalzgr., torn. VI., tit. 30, n. 5. 
8 lb., n. 8. 4 Quarterly, 1. c. p. 762. 
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the fact, that Rome now intends to take positive steps to enforce the 
observance of the Baltimore Decrees, would this be a practical con- 
demnation from the highest source of this novel opinion which 
Dr. Smith seeks to introduce into our schools." l 

21. It only remains for us now to add a few final remarks. The 
first relates to the Pamphlet' 's 2 argument that according to Fagnanus 
as quoted by Benedict XIV. " this last condition " [namely the clause, 
" and providing they (the decrees) are not opposed to the Sacred 
Canons, the Decrees of Trent and the apostolic constitutions "] ? 
" according to the usage of our time, is expressed in all confirmations 
of statutes in forma communis " But," continues the Pamphlet* " this 
condition is not expressed in the confirmation of the Baltimore 
Decrees. Therefore, said confirmation is not the confirmatio in 
forma com?nuni. Consequently the Decrees of the Second Plenary 
Council of Baltimore are confirmed in foi-ma specifica" Our answer 
is: i. That "according to the usage of our time" refers to the 
time of Fagnanus or at most to that of Benedict XIV., but not to 
our time. The usage may have changed since that time. 2. Schmalz- 
grueber expressly states that the omission of the above clause or 
similar clauses does not imply confirmation in forma specifica, as the 
Pamphlet argues. Thus this prince of canonists, having given the 
opinion of those who hold that in case of doubt the confirmation 
must be considered specific, says : " Confirmatur (the opinion just 
cited), quia in cap. Quia diversitatem 5. de cone, praeb. . . . mentio 
fiat de diversis clausulis addi solitis confirmationi in forma communi. 
Jgitur si omittantur, confirmatio debet censeri facta in forma speciali." 
This is exactly the Pamphlet's argument. Let us now see how 
Schmalzgrueber refutes it : " Ad confirmationem " (/. e., in answer to 
the confirmatory argument), he says, " negatur consequentia ; solum 
enim sequitur, quod utiliter addantur" (the clauses). The Pamphlefs 
argument therefore falls to the ground. 

22. Our next remark is, that what we have said above concerning 
provincial councils applies equally to national councils. For, as 
Ferraris 4 says, " Nomine concilii provincialis venit etiam concilium 

1 Quarterly, 1. c, p. 762. 2 P. 15. 3 lb. 4 V. Concilium, Art. I., n. 5. 
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nationale, in quo videlicet omnes archiepiscopi et episcopi certae 
nationis . . . conveniunt." 

23. Our last remark relates to this passage of the American Catholic 
Quarterly Review : 1 " We never heard the opinion (of Dr. Smith, that 
the Baltimore Decrees were not confirmed in forma specifica) expressed 
before, save by some priest who was restive under justly incurred 
censure. That a drowning man should grasp at this pitiful straw is 
intelligible enough, but that a grave professor and priest in good 
standing should entertain this error and recommend it to the belief of 
others is something rather strange." Whether the insult implied in 
this thinly disguised comparison of ourselves with a " priest restive 
under justly incurred censure," and "a drowning man grasping at 
straws," is justifiable, we leave to our esteemed readers to decide. 
For ourselves, all that we have to say is that we cheerfully cover the 
Quarterly's words with the cloak of charity, and gladly attribute them 
to possible haste and oversight, into which, after all, every one of us 
may sometimes fall. 



ARTICLE II. 

REMOVABILITY OF PASTORS, OR RATHER MISSIONARY 
RECTORS, IN THE UNITED STATES. 

24. Before replying to the Pamphlet 's* arguments on this head, we 
wish to say that we shall at present prescind from the recent Instruc- 
tion of the S. C. de Prop. Fide, dated July 20, 1878, concerning the 
mode of procedure to be followed in this country in the adjudication 
of criminal and disciplinary causes of ecclesiastics. In the second 
volume of our Elements, which will appear without any unnecessary 
delay, we shall fully discuss, explain, and apply this most admirable 
Instruction of the Holy See. Our present task is simply to answer 
the Pamphlet's arguments. 

1 Oct. 1878, p. 762. 2 P. 17 
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25. We now proceed to answer the Pamphlet's arguments. On 
page 17 it says : "On page 179, he" (Dr. Smith) "advances the law 
showing that canonical pastors, even when they are ad nutum revo- 
cabiles, cannot always be removed without cause ; and then applies 
this teaching to our priests. But the fact that canonical pastors, even 
when they are amovibiles ad nutum episcopi, are possessed of ordinary 
jurisdiction, shows that the law given for them does not apply to our 
missionary priests, who have but delegated jurisdiction.'''' 

26. We answer : First, in our Elements 1 we apply the law (that per- 
sons removable ad nutum cannot always be removed without cause) 
to our pastors, with some doubt and not as though we were altogether 
certain of the correctness of our application. For we say : " Since 
such removal would seem to be not only illicit, but invalid." 

27. Secondly, we deny that on page 179 of our Elements we "ad- 
vance the law showing that canonical pastors, even when they are 
' ad nutum revocabiles,' cannot always be removed without cause." 2 
We do not restrict the law to canonical pastors. For we expressly write : 
"It is the common opinion of canonists that pastors and other officials 
amovibiles ad nutum can, as a rule, be validly removed sine causa." 3 
It is true that our question to which these words are an answer should 
have been broader, including not merely pastors, but also other ecclesi- 
astical officials, so as to avoid making the answer contain more than 
the question. In this we confess to an oversight. Craisson 4 cor- 
rectly puts the question thus : " Quaer. Utrum parochi vel alii ad 
nutum revocabiles revocari possint sine causa " ? Our mistake, how- 
ever, is verbal rather than real. For, as we shall see, the laws gov- 
erning removability are the same in the case of parish priests 
removable at will, as in the case of other removable officials. In 
reality this is even evident from the fact that Craisson answers the 
question just quoted, in the affirmative, making no distinction what- 
ever between the removability of the parish priests in question and 
other removable officials. 

28. Our third answer is taken from the teaching of canonists as ex- 
plained by Bouix. Do they distinguish between the removability of 

1 Pp. 179, 180. 2 Pamph., p. 17. 

3 Our Elements, n. 419, p. 179. 4 Man., n. 563. 
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persons removable ad nutum who have ordinary jurisdiction and those 
who are possessed merely of delegated jurisdiction ? Do they perhaps, 
as the Pamphlet supposes, hold that persons removable ad nutum 
can always be removed without cause if they have only delegated 
jurisdiction, lput not if they possess ordinary jurisdiction ? They do 
not. On the contrary, as we shall show, they apply the law (that 
removal from office cannot always take place without cause) equally 
to those who have delegated and those who have ordinary jurisdiction. 
We shall, as we said, take Bouix as the exponent of the teaching of 
canonists on this head. 

29. First, he premises, i. the meaning and definition of manual 
benefices or offices {beneficia manualia). He quotes Gonzalez as 
defining a manual benefice to be that which is conferred not for life, 
but only at the pleasure of the appointer or some one else. The 
words of Gonzalez, as quoted by Bouix, 1 are : " Beneficium manuale 
est illud quod non confertur alicui in perpetuum, sed ad nutum con- 
ferentis vel alterius, ita ut pro libitu illius amoveri possit quando- 
eunque et quomodocunque voluerit." 2. That there may be such 
benefices is the unanimous and certain teaching of canonists, though 
it may be somewhat disputed whether they are benefices in the strict 
sense of the term. In fact, it is the common opinion of canonists 
that they are not benefices proper, that is, in the strict sense of the 
word. 2 3. Parishes whose pastors are removable ad nutum are manual 
benefices. 3 4. Secular parishes are manual benefices, (a) when it is 
so stipulated in the act or instrument of foundation, (b) or so ordained 
by the Holy See, (c) or, finally, when it has so obtained by prescrip- 
tion. 4 Out of these cases they are de jure communi perpetual benefices, 
/. <?., have irremovable rectors. 

30. Next, Bouix premises the teaching of canonists as to whether 
the incumbents of manual benefices can be deprived of these benefices 
without cause ; in other words, whether the power to remove ad nutum 
means the power to remove always without cause. He thus sums up 
Cardinal de Luca's teaching on this point: 1. The general rule is, 

1 De Parocho, p. 399. Paris, 1867. 

2 Cfr. Bouix, 1. c, p. 196 ; Reiff, lib. III., tit. v., n. 52. 

3 Bouix, 1. c, p. 399 ; cf. ib., p. 196. 4 lb., p. 199. 
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that the removal can be made without cause ; 2. This rule has three 
exceptions, namely, (a) when the removal proceeds from hatred • 
(f) when it redounds to the dishonor (dedecus), disgrace or disrepute 
{infamia), or other grave injury of the person removed ; (c) when the 
prelate is not accustomed to remove without cause ; for in this case, 
if any one is removed, he will be looked upon as having been removed 
for an offence, and thus his reputation will suffer. 1 This doctrine is 
also maintained by De Angelis in his recent " Praelectiones Juris 
Canonici, torn. I., P. II., p. 59. Romae, 1877. 

31. This teaching of canonists, Bouix applies to the removable 
parish priests of France in this manner: 1. It is certain at least, 
by virtue of the rescript of Pope Gregory XVI., that they are remov- 
able ad nutum episcopi, or that their parishes are manual benefices. 
2. Hence the question as to whether they can be removed without 
cause is to be solved in the same manner (N. B.) as in the case of all 
others having manual benefices. 3. Now the question as to whether 
incumbents of manual benefices can be removed without cause is, as 
we have seen, to be decided thus : 2 " Primo, exceptis nonnullis casi- 
bus, fieri potest revocatio sine causa. . . . Et haec regula fundatur in 
ipsa manualitatis natura. . . . Secundo, excipiendos esse a dicta gene- 
rali regula nonnullos casus. . . . Tertio, casus autem qui . . . excipi 
solent, sunt sequentes ; (a) si amotio fiat ex odio aperto, vel legitime 
praesumpto ; (b) si cedat in infamiam revocati, vel notabile ipsi dam- 
num, ab amissione beneficii diversum, inferat ; (c) si cedat in damnum 
tertii, praesertim parochiae ; (d) si non soleat superior revocare sine 
causa, quia tunc redit casus damni quoad famam. 3 

32. The teaching of Bouix, therefore, can be summed up in this 
syllogism : Incumbents of manual benefices — that is, all persons 
whatever removable ad nutum, whether they have ordinary, delegated, 
or no jurisdiction at all — cannot be removed without cause in the 
cases given ; but the removable parish priests of France are incum- 
bents of manual benefices, that is, their parishes are manual benefices. 

1 Ap. Bouix, 1. c, pp. 403, '404. 

8 Bouix's words are: "Videtur dicta quaestio, quoad beneficia manualia, re- 
solvenda in hunc modum." (L. c, p. 412.) 3 lb., p. 412. 
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Therefore, &c. But is not the major of this syllogism too broad ? Is 
it true that manual benefices need have no jurisdiction annexed? 
Are they simply ecclesiastical offices, whose incumbents are remov- 
able ad nutum, except in the cases given above, whether they have 
ordinary, delegated, or no jurisdiction annexed ? Most certainly is 
this true. For, as we have seen, manual benefices are simply those 
whose incumbents are removable ad nutum, 1 in the sense explained, 
whether these incumbents have ordinary or delegated or no jurisdic- 
tion. They are called manual benefices in contradistinction to per- 
petual benefices, or those whose incumbents are canonically irremov- 
able, but not in contradistinction to benefices having ordinary juris- 
diction annexed. Again, canonists unanimously teach that simple 
benefices {beneficia simplicia), that is, those which have no jurisdiction 
attached, v. g., those which are established merely for the saying of 
masses, for the recitation of " Canonical Hours," may be, in fact are, 
not unfrequently manual benefices? 

33. Our major, therefore, simply embodies the teaching of canon- 
ists, and is correct. The minor and conclusion follow too clearly 
from Bouix's teaching, as explained above, to need proof. It is there- 
fore the teaching of canonists that incumbents of manual benefices, 
that is, ecclesiastical officials who are removable ad nutum, whether 
they have ordinary or delegated or no jurisdiction at all, cannot be 
always removed without cause. This, as Bouix says, reason itself 
teaches. His words are: "Probatur 2° ratione. Etenim jus habet 
beneficiatus " (the incumbent of a manual benefice, for of such bene- 
fices alone does he speak) " ne superior ejus famam laedat, aliudve 
grave damnum ei inferat sine causa. Si ergo tales sint circumstantiae, 
ut tale praejudicium ex amotione • oriatur, jus superioris amovendi sine 
causa per accidens suspenditur et cessat. Eliditur scilicet obligatione, 
qua adstringitur superior hocce damnum clerico non inferendi, abs- 
que sufficienti causa." We here subjoin an extract from the letter 
of a Rev. friend writing to us under date of Nov. 21, 1878. His 
words are : " The very law of nature forbids superiors and others to 
place a cause by which the rights of others are violated, unless there 

1 lb., p. 407 sq. 2 Reiff., lib. III., tit. v., n. 31, 37, 43, 44. 
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be a legitimate reason for the placing of such cause or action. Hence 
it is allowed to have recourse to the proper ecclesiastical tribunal 
against a superior who should, without sufficient reason, be guilty of 
such an action (v. g., of inflicting removal), in order that this act or 
removal may be declared invalid, although meanwhile the superior re- 
moving is to be obeyed." 

34. These last words — " although meanwhile the superior removing 
is to be obeyed " — will also explain the meaning of our words : " Such 
removal would seem to be not only illicit, but invalid," 1 against which 
the Pamphlet* objects. For as a distinguished theologian, writing to 
us under date of Dec. 4, 1878, says : " Quod scribis [Elements, pp. 179, 
180) would seem to be not only illicit but invalid ; sana est doctrina, si 
recte intelligatur. Dantur nimirum actus, qui a theologis vocantur 
invalidi, et tamen in praxi habendi sunt validi, donee a judice decla- 
rentur invalidi (Vide Konings, Comp. Theol. Mor. n. 181 initio}. Ejus- 
modi, me quidem judice, foret actus episcopi Rectorem missionarium 
invitum, sine justa causa, cum gravi hujus damno, ab officio removen- 
tis. Licet enim de se invalidus dici possit, in praxi tamen habendus 
est validus, donee a legitimo superiore declaretur invalidus. Quare 
etiam Rector missionarius recedere tenetur, donee legitimo superiori 
aliter visum fuerit." This lucid explanation leaves us nothing to add. 
That we really used the words " would seem to be not only illicit, but 
ijivalid" in the above sense is clear from the words immediately pre- 
ceding, namely, " he may have recourse to the superior for redress. " 3 
We do not say that the person removed in the case can defy his 
superior and disobey, but simply "he may have recourse to the 
superior for redress." 

35. It is in this sense that the following passage of Bouix must be 
understood : " Si ergo tales sint circumstantiae, ut tale praejudicium 
ex amotione oriatur, jus superioris amovendi sine causa per accidens 
suspenditur et cessat. . . . Quod etiam ex supra allato rei commodatae 
exemplo palam fieri potest. Quamvis pecuniae summam, amico meo 
commodatam cum clausala donee repetam, possim pro libitu et sine 
causa quando voluero repetere, et sic repetendo utar jure meo, nihilo- 

1 Our Elements, p. 180. 2 P. 17. 3 Our Elements, p. 180. 
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minus si tales emerserint circumstantiae, ut commodatum statim red- 
dere non possit quin fame pereat, hoc ipso praepeditur et suspenditur 
meum jus repetendi sine causa ; quia nempe ex lege charitatis teneor 
hoc tarn grave amici mei damnum praecavere." 1 

36. From what has been said, it is clear that the law or rather 
equity by which, according to canonists, persons removable ad nutum, 
or those having manual benefices, cannot always be removed without 
cause, applies not only to the removal of those who have ordinary 
jurisdiction, but in general to all who are removable ad nutum, even 
though they have no jurisdiction whatever. This is also taught by 
Craisson. 2 For he asks : " Utrum parochi vel alii ad nutum amovi- 
biles revocari possint sine causa " ? His answer is : " Resp. . . . Com- 
muniter a DD. sustinetur sententia afnrmans. Ratio est, quia illud 
est de natura officii ad nutum revocabilis " (therefore, not because of 
ordinary or delegated jurisdiction). " Exceptiones tamen quasdam 
apponunt canonistae, nempe : Si amotio fiat ex odio, &c. " Is it 
therefore true, as the Pamphlet* asserts, "that we have committed the 
blunder of not duly distinguishing between removal of those who 
have delegated jurisdiction and of those who are possessed of ordinary 
jurisdiction " ? Do Bouix 4 and Craisson apply the law in question 
to removable parish priests because they have ordinary jurisdiction ? 
Do they not expressly apply it to them, because they are incumbents of 
manual benefices? Or does the Pamphlet hold that every manual 
benefice has ordinary jurisdiction annexed ? 

37. But how do we reconcile the above teaching with our assertion 
" that our pastors have but delegated jurisdiction," 5 and " that delegated 
jurisdiction may be validly withdrawn without cause ?" 6 We answer : 
It is true, as we say on page 158 of our Elements that delegated 
jurisdiction may be validly withdrawn without cause. But this rule 
has its exceptions. Thus the theologian above quoted says in his 
letter : " Cessat profecto jurisdictio delegata revocatione delegantis, 
ut mandatum revocatione mandantis. Verum regula ista exceptionem 
admittit, quam his verbis exhibet Schmalzgrueber (canonistarum forte 



1 Bouix, 1. c. p. 410. 2 N. 563. 3 P. 17. 

4 L. c. p. 412. 5 Our Elements, p. 376. 6 lb., p. 158. 
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princeps) in Tit. Deer, de off. et pot. jud. delegati, § vii. n. 45 : 'Man- 
dans ' (delegans ; nam hunc mandanti aequiparat, et recte quidem) 
' revocare mandatum ' (potestatem delegatam) ' potest, si talis ' (en 
tibi exceptionem) ' revocatio in damnum seu prae judicium tertii, seu 
mandatarii ' (delegati) ' non redundet' 1 Cfr. S. Alphons. de privil. 
n. 15, ubi S. Doctor, loquens de privilegiis quibuscunque, loqui etiam 
censendus est de privilegio jurisdictionis, quod necessario est juris- 
dictio delegata. Non modica tamen in hoc principio applicando opus 
est sagacitate. Probe enim distinguendus est actus simpliciter illici- 
tus ab invalido, quod caute (et nemine, ni fallor, praeeunte) expressit 
Konings (ib. n. 583, Dicitur 2 ), distinguens inter jus naturale et 
legem naturalem. . . ." 

38. This opinion (to wit, that delegated jurisdiction cannot always 
be even validly withdrawn without cause) is also held by such great 
theologians as Coninchius, Suarez and others, and is called a suffi- 
ciently probable opinion by such distinguished authors as Lugo, the 
Salmanticenses, Palaus, etc., as appears from the following passage 
of St. Alphonsus, where the whole question is clearly discussed. 
Here is the passage : " Approbatio " (delegated jurisdiction to hear 
confessions, for the latter is justly placed on the same footing with 
approbation since the approbation, even formerly when it was distinct 
from the conferring of delegated jurisdiction to hear confessions, was 
nevertheless, as it is still, necessary to validly hear confessions) 
" semel absolute concessa non tantum non extinguitur morte con- 
cedentis, sed nee revocari potest sine justa causa . . . Quod si fiat 
absque causa rationabili, Conin. Suar. et quidam alii censent revoca- 
tionem esse nullam . . . : alii illicitam tantum. Fill. t. 8, cap. 9, qu. 12. 
In dubio autem, an ex justa causa revocatio sit facta, praesumendum 
esse pro praelato, docet Card, de Lugo, n. 67." 2 

39. After having stated the first opinion, St. Alphonsus adds : " Et 
hanc ' (opinionem, i. e., the opinion of Suarez and Coninchius and 
others that the withdrawal of approbation or delegated jurisdiction 
without cause, is null and void), ' vocant satis probabilem Lugo de 

1 De Angelis, in his " Praelect. J. C." T. I., P. II., p. 143, gives this same 
exception. 2 S. Alph., L. VI., n. 551. 



REMOVABILITY OF OUR PASTORS. 29 

poenit. d. 21, n. 64 ; Pal. de poenit. p. 18, § 4, n. 6 ; Salm. de poenit. 
c. 11, p. 7, n. 107, cum Die. Ratio, quia, ut dicunt, Episcopus non 
videtur posse auferre sine justa causa jus jam acquisitum a confessario. 
Excipit Fag. apud Palaum, si Episcopus approbet pro suo beneplacito ; 
sed Palaus hoc non admittit, quia intelligendum semper est de bene- 
placito justo." 1 Frdm this then it will be seen that our opinion has 
the support of names whose greatness and authority will not be 
disputed. 

40. Even St. Alphonsus does not manifest any dissent from this 
opinion as such, but merely thinks that for practical purposes, it can 
scarcely be considered a probable opinion, for the reason that the 
injustice of the withdrawal would have to be established beyond 
doubt, which can rarely be the case, as the Bishop may have many 
reasons for the withdrawal unknown to the confessor. In other 
words, the confessor cannot, at least of his own authority, practically 
speaking, consider the withdrawal invalid, until it has been declared 
invalid by the superior to whom he has appealed. 

41. But here it may be objected, that approbation and the confer- 
ring of delegated jurisdiction, though they are at present, practically 
speaking, usually the same thing, were formerly distinct, practically 
as well as theoretically; that therefore formerly the withdrawal of 
the approbation was not practically the same thing as the withdrawal 
of delegated jurisdiction. Our reply is : We grant the antecedent, 
but deny the consequent, or inference. For the approbation was 
even formerly, (from the time of the Council of Trent) essential to 
validly hear confessions. Its revocation therefore or withdrawal was, 
practically speaking, even then the same as withdrawal of delegated 
jurisdiction to hear confessions. For as soon as the approbation was 
withdrawn, the delegated jurisdiction eo ipso lapsed, since the approba- 
tion was essentially required to validly hear confessions. We repeat, 
therefore, that the opinion that delegated jurisdiction, whether con- 
tentious or voluntary (which latter is the jurisdiction of our Missionary 
Rectors), whether it extend merely to the hearing of confessions, or 
to the office of pastor — in general — cannot always be validly with- 

1 St. Alph, 1. c. 
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drawn without cause, is held by most distinguished theologians, as 
above stated. 

42. That the above theologians speak of delegated jurisdiction 
(/. <?., approbation, whose withdrawal, as we have seen, is practically 
the same as the withdrawal of delegated jurisdiction) and not of 
ordinary jurisdiction, it were superfluous to demonstrate. For those 
who have ordinary jurisdiction, do not and never did need an 
approbation. 

43. Our teaching, therefore, as advanced especially by Schmalz- 
grueber, and also by Suarez, Coninchius, and others, is of itself a 
sufficient and complete refutation of the Pamphlet 's 1 assertions. For 
its whole argument is chiefly based on the assumption that delegated 
jurisdiction may always be validly withdrawn without cause. 

44. We might also answer that the " Withdrawal of Faculties," or 
delegated jurisdiction, with us, is not per se the same as dismissal or 
removal from parish ; just as the conferring of " Faculties " upon a 
priest is by no means tantamount to an appointment to a parish. 
For even assistants usually receive the same " Faculties " as pastors 
or rectors. 2 Hence, even on the strength of this argument, it would 
not seem to be a contradiction to assert, on the one hand, that dele- 
gated jurisdiction may be validly withdrawn without cause, and on 
the other, that missionary rectors, who have but delegated jurisdic- 
tion, cannot always be removed without cause. The rules applying 
to the one do not necessarily apply to the other. Observe that 
we said " the withdrawal of faculties " is not per se dismissal from 
parish. Yet although the two are distinct in law or per se, they are, 
practically speaking, or in point of fact, the same, 3 For, as things are 
in this country, the dismissal from parish becomes necessary after the 
withdrawal of faculties. 

1 P. 17. 2 Cf. Craiss., n. 554. 3 Cf. Konings, n. 1693. 
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ARTICLE III. 

ARE THERE ANY CANONICAL PARISHES IN THE 

UNITED STATES? 

45. On this head the Pamphlet 1 objects : i. That we are guilty of 
a contradiction in terms (a) in " teaching," on the one hand, " that 
there are no canonical parishes in this country," and on the other, 
that there are such parishes in the United States ; (J?) in asserting on 
the one hand, and denying on the other, the existence of a canonical 
parish in New Orleans. 2. That we are wrong in asserting the exist- 
ence of canonical parishes in California. 

46. The Pamphlet 2 thus advances the first objection: "On pages 
167, 178, the Rev. author of the Elements teaches that there are no 
canonical parishes in this country." This must be an oversight ; 
for on the pages referred to we say nothing whatever about can- 
onical parishes, but merely state that all our rectors or pastors are 
removable. 3 Or, does the Pamphlet hold that canonical parishes 
cannot sometimes be in charge of parish priests removable ad 
nutum ? It would seem so. But do we not, for instance on page 
376 of our Elements, maintain that there are no canonical parishes, 
and yet on page 386 affirm the existence of canonical parishes in 
some parts of California ? It is true that on page 376 we make the 
above assertion, but at the same time we refer in a foot-note 4 to 
number 654 of our Elements, where this assertion is modified by the 
statement that there are some canonical parishes in California. But 
do we not, at least on pages 115, 126, 165, and 371 of our Elements, 
say that with us there are no canonical parishes, without referring to 

1 P. 18. 2 L. c. 

3 We take this statement from the second edition of our Elements. For in the 
first edition we made an exception in favor of one parish in New Orleans. 
This exception was omitted in the second edition. 

4 Our Elements, p. 376, note 38. 
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page 386, where this teaching is modified ? This we admit. But, as 
is evident from the above explanation, the contradiction is verbal, not 
real. Moreover, we frankly confess that we purposely left the above 
pages (115, 126, 165, 371) unmodified, for the reason that — consider- 
ing decree 108 of the Second Plenary Council of Baltimore, which 
makes no mention of canonical parishes in California, while it affirms 
the existence of one in New Orleans — we were not altogether satisfied 
as to the existence of canonical parishes in California, though, as we 
shall see below, the First Provincial Council of San Francisco seems 
to leave no doubt in the matter. 

47. The Pamphlet's next objection (given above under b) is thus 
stated by it : " On page 149, he (Dr. Smith) teaches that there is one 
parish in New Orleans ; and on pages no, 376, and 386 he teaches 
that there is no canonical parish now in New Orleans." . . . We 
answer : 1. On pages no and 386 we say nothing whatever about the 
canonical parish in New Orleans. 2. On page 149 we say : "Thus 
parochial concursus is obligatory . . . not in the United States, where 
there are no such (canonical) parishes, except perhaps one in New 
Orleans." We therefore do not "on page 149 teach that there is " 
but merely that perhaps " there is one parish in New Orleans." And 
even this assertion we modify in a foot-note (N. 38) on page 376, 
where we say, on the authority of Father Konings, that this parish 
became extinct thirty years ago. Is there any contradiction, there- 
fore, between our above passages ? 

48. But it may be urged, why did we, considering Father Konings* 
statement that the parish in New Orleans had become extinct, even 
say that perhaps this parish existed ? We will frankly answer that 
we did so in deference to decree 108 of the Second Plenary Council 
of Baltimore, which asserts the existence of this parish. For, accord- 
ing to Father Konings' information, the parish had become extinct a 
number of years before the celebration of the Second Plenary Coun- 
cil of Baltimore. Why then did the Baltimore fathers, nevertheless, 
embody in decree 108, and that without correction, the decree of a 
former council declaring that a canonical parish existed in New 
Orleans ? 

49. The Pamphlet finally stigmatizes as " false " our opinion that 
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there are some canonical parishes in California. 1 The reason it gives 
is this : " It does not appear that the archbishop " (of San Francisco) 
"and his suffragans intended by the decree in question to create 
canonical parishes, or to change that status of parishes which existed 
there prior to the Provincial Council." 2 Precisely ; for, as the decree 
in question clearly shows, and as the Pamphlet 3 itself expressly states, 
there was question (in the First Provincial Council of San Fran- 
cisco) not of the erection of canonical parishes, but of " determining 
the mutual duties of pastors and people " of parishes already canoni- 
cally established. These parishes, in fact, existed prior to the Provin- 
cial Council of San Francisco, as is evident from this decree of the 
council : " Declaramus rectores earum paroeciarum quae habentur ut 
paroeciae proprie dictae." . . . 

50. These last words furnish another argument. The terms " paroe- 
ciae proprie dictae" in canon law mean canonical parishes in the 
strict sense of the word. Now, when a provincial council uses terms 
peculiar to canon law, it is supposed to employ them in their proper 
meaning, except where the contrary is expressly stated. Thus, for 
instance, the Second Plenary Council of Baltimore, 4 in order that no 
one may mistake its meaning, very carefully explains that in using 
the terms parochiale jus, paroecia, parochus, it does not employ these 
words in their ordinary and strictly canonical sense, that is, as implying 
irremovability. This remark seems to dispose also " of that authority 
in California," who "thinks that in the province of San Francisco 
there is no parish canonically constituted," Unless the above words 
"paroeciae proprie dictae" can be explained away, we repeat that the 
decree in question asserts or presumes the existence of canonical 
parishes. 

1 Our Elements, n. 654. 2 Pamphlet, p. 19. 

3 Pp. 18, 19. 4 N. 125. 
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ARTICLE IV. 

DISMISSAL OF MISSIONARY RECTORS, OR OF PASTORS IN THE 
UNITED STATES.— SENTENCES EX INFORM A TA 

CONSCIENTIA. 

51. Observation. — We come now to the question, What is the mean- 
ing and extent of Decree No. 77 of the Second Plenary Council of 
Baltimore ? At present this question, so far as it relates directly to 
this Decree, is of little practical importance, the Decree itself having 
been modified or rather superseded by the Instruction of the S. C. de 
Prop. Fide, July 20, 1878, regarding the mode of procedure to be 
followed in this country, in criminal and disciplinary causes of eccle- 
siastics. Yet the present discussion will by no means be altogether 
useless. For the question as to what are and what are not criminal 
causes, of which we shall here speak, is of as much consequence now, 
as it was before the above Instruction had been issued. 

52. We now proceed to answer the Pamphlet. On page 381 of our 
Elements, we hold that our Pastors should not be dismissed in pun- 
ishment of a criminal offence (ratione criminis, for this is our question) 
save upon a trial as provided by Decree No. 77 of the Second Plenary 
Council of Baltimore. This view, the Pamphlet 2 says, "is a grave 
error — a misconception of No. 77 of the Second Plenary Council of 
Baltimore." 

53. In what, according to the Pamphlet, consists this "grave error," 
this "misconception of No. 77 of the Second Plenary Council of 
Baltimore ? " We confess that, although we have carefully studied its 
arguments, we are at a loss how to answer. The Pamphlet says that 
the above decree or "law of Baltimore applies only to cases of 
priests, who are accused in causis criminalibus." We hold the same. 
For, though we do not precisely use those very words, we yet imply 
the doctrine they express, for we speak of dismissal for criminal 
causes or offences. 

54. We may therefore substantially grant the Pamphlefs interpre- 



P. 20. 
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tation of Decree No. 77 of the Second Plenary Council of Baltimore ; 
tor it is in the main the same as our interpretation. But we deny its 
inference, namely, that we " falsely interpret that law." * The Pam- 
phlet " falsely " interprets our doctrine. There is a canon of Rational 
Hermeneutics which says : " Sensus responsi definitur a quaestione." 
Now our question in the passage quoted by the Pamphlet 2 expressly 
refers to dismissal ratione criminis. Hence that part of our answer 
(as given in the first edition of our Elements) " that no priest accused 
of an offence shall be punished, etc., evidently implies a criminal 
offence. Again, another canon of Rational Hermeneutics is : " Ter- 
minorum suppositio patet ex contextu." Now our remote context is 
explained by the question; the text by the Decree No. 77, which we 
there adduce to confirm our answer. Therefore the supposition is 
that our phrase "an offence" (as used in the first edition of our 
Elements) means or stands for a criminal offence. We just now said 
" as used in the first edition of our Elements; " for in the second edition, 
in order to obviate all possibility of being misunderstood, we added 
the word " criminal," so that the passage now reads : " No priest ac- 
cused of a criminal offence," etc. 

55. If we mistake not, the Pamphlefs argument is based upon a 
misconception of the nature of criminal causes. What is meant by 
a criminal cause {causa criminalis) ? Craisson 3 teaches that as in 
secular, so also in ecclesiastical courts or judicial tribunals, there are 
not only criminal but also civil processes or causes. Civil causes in 
the ecclesiastical forum, according to the same author, 4 are those 
where there is no question of inflicting penalties for offences, but 
merely of obtaining something else. Thus a process regarding the 
validity of a marriage, the jurisdiction of a Prelate, or the privilege 
of a Monastery — is a civil cause or process. 

56. Criminal causes, on the other hand, are those where crimes or 
delinquencies against the public discipline of the Church, are pun- 
ished. 5 Where therefore an ecclesiastical penalty proper 6 is to be 



1 Pamphlet, p. 20. 2 P. 20. 3 Man., n. 6039. 

4 lb., cf. n. 5485. 5 Ib„ cf. Bouix, de Jud., torn. I., p. 17. 

6 By ecclesiastical penalties proper are meant chastisements of delinquencies, 
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inflicted, the cause is criminal. And here we may as well observe with 
Stremler * " that penalties and offences are correlatives. The former 
always suppose the latter. Otherwise the penalty were unjust and 
barbarous." Where, on the other hand, no such punishment is to be 
imposed, even though an offence or crime has been committed, or 
where for instance the validity of a marriage or the title to an office 
is disputed, the cause is civil, not criminal. 

57. Let us now apply this doctrine to the case under discussion. 
On page 381 of our Elements, we interpret the Baltimore Decree No. 
77 as enacting "that no priest accused of an offence (i. e., of a crimi- 
nal offence, as shown above, and as we expressly say in the second 
edition of our Elements) shall be punished save by a trial," etc. We 
therefore speak of a priest who is to he punished, that is, upon whom 
an ecclesiastical penalty proper is to be inflicted for an offence or 
crime. Is this not a criminal cause ? Is not dismissal from parish 
as given in our Elements (p. 381) a causa criminalis ? We may observe 
here that in the place referred to, we speak of absolute removal, not 
merely of removal from one congregation to another. 2 

58. The Pamphlet* next asserts that by the above "interpretation 
of the Baltimore law" or Decree No. 77, we "repudiate the teach- 
ing of Canonists, and of the Council of Trent, upon suspension ex 
informata conscientia." As well might it be said that the Fathers 
of Baltimore — in ordaining by their Decree No. 77, that in criminal 
causes ecclesiastics shall have the benefit of trial — excluded the 
power of Bishops to proceed ex informata conscientia. As well might 
it be asserted that the recent Instruction of the Holy See, dated Jul}/ 
20, 1878 — in enacting that a certain form of judicial proceedings 
shall be observed in criminal and disciplinary causes of ecclesiastics — 
annulled the power of Bishops to proceed ex informata conscientia. 

59. In neither of these documents is any mention whatever made 

or punishments enacted for the maintenance of the public discipline of the 
Church; in other words, ecclesiastical penalties are punishments introduced 
for the correction of offences against the public discipline of the Church. Ita 
Schmalzgrueber, ap. Craiss., n. 6301. 

1 Des Peines Eccl., p. 4 ; cf. Craiss., n. 6303. 

2 Our Elements, p. 381. 3 Pp. 21, 22. 
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of the power of Bishops to proceed ex informata conscientia, whereas 
on page 175 of our Elements we expressly say "the Council of Trent 
(sess. xiv., cap. i., de Ref.) empowers Bishops to proceed ex informata 
conscientia . . .in suspending ecclesiastics;" and in the second edition 
of our Elements (p. 424) we distinctly enumerate the cases in which 
Bishops can proceed ex informata , conscientia. When therefore the 
Pamphlet^ says: "The Baltimore law (Decree No. 77) gives our 
priests a right to expect or demand a canonical trial only in causis 
criminalibus and when the Bishop has no power to suspend ex in- 
formata conscientia " — it asserts in substance simply what is taught in 
our Elements. 

60. We beg to call attention to the words canonical trial in the 
Pamphlet's passage. On page 21, the Pamphlet teaches that the 
Baltimore Fathers prescribed the canonical trial as ordained by the 
Council of Trent. 2 This must be an oversight. The trial as estab- 
lished by the Baltimore and St. Louis Fathers differs in certain 
important points from that of the Council of Trent. Indeed, the 
Baltimore Decree, as quoted by the Pamphlet* itself shows this. For 
it says : " Ordinaries shall observe a certain form of judicial proceed- 
ings, which resembles, as near as possible, the form prescribed by the 
Council of Trent." 

61. We shall now proceed to point out certain erroneous assertions 
of the Pamphlet, in relation to the subject under discussion. On 
page 23, it speaks of the power of Bishops " to suspend ex informata 
conscientia, or to withdraw faculties." It is evident from this passage 
that the Pamphlet confounds the withdrawal of faculties in this coun- 
try with suspension. That these two are not the same thing will 
appear from their very nature. Father Konings, in his admirable 
Theologia Moralist well defines suspension " to be a censure by which 
an Ecclesiastic is temporarily deprived, in whole or in part, of the 
use of the power vested in him by reason of his order, office or bene- 
fice." It is therefore, of itself, but a temporary prohibition to exercise 
certain powers ; and does not deprive of the title itself, or the right 



1 P. 23. 2 Sess. 25, c. 6, de Ref. 

3 P. 21. 4 N. 1686. 



38 DISMISSAL OF PASTORS IN THE UNITED STATES. 

of holding the office or benefice. 1 Withdrawal of faculties on the 
other hand, as understood among us, is an absolute and of itself per- 
manent deprivation of the faculties given by the Bishop, and is there- 
fore, as we say in our Elements? practically speaking, equivalent to 
dismissal from one's office, whether of pastor or assistant. Hence it 
deprives of the title itself to the office, and is consequently a graver 
penalty than suspension. The latter, as the word itself implies, is 
merely a suspending, the former a taking away of faculties. 

62. Having confounded these two, it was no more than consistent 
that the Pamphlet should also confound suspension with dismissal or 
removal. Thus on page 21, the Pamphlet takes it for granted that 
suspension or dismissal is imposable ex informata conscientia. Again, 
on page 22, it says : " No one but a Bishop can suspend or remove 
ex informata conscientia." And again, on page 23, it writes : " Bishops 
have the power to suspend or dismiss ex informata conscientia. " 
These passages more than show that, besides confounding suspension 
with dismissal, the Pamphlet teaches that not only suspension but also 
dismissal or absolute removal from parish can be inflicted ex informata 
conscientia. Now, as is demonstrated in our Elements? it is the unani- 
mous teaching of canonists that the power to proceed ex informata 
conscientia is restricted to these two cases : 1. To prohibiting the 
ascent to or reception of orders. 4 2. To imposing suspension (N. B., 
not dismissal^ whether from sacred orders, or ecclesiastical degrees, 
dignities, offices and honors. 5 Suspension therefore and the prohi- 
bition to ascend to sacred orders are the only penalties that can be 
inflicted ex informata conscientia. Hence dismissal from parish as 
penalty, even with us, is not only different from suspension, but cannot 
and never could be inflicted, at least directly, ex informata conscientia. 
63. Before closing this article, we take the liberty of calling atten- 
tion to this passage of the Pamphlet (p. 21): "Hence this law of 
Baltimore (No. 77) applies only to cases of priests who are accused in 
causis criminalibus, with all the publicity canon law mentions as 
characteristic of such cases." This passage seems to imply (a) that in 

1 Craiss. Man., n. 6338 ; cf. Stremler, 1. c, p. 301. 2 P. 381. 

3 Pp. 194, 424. 4 Cf. Cone. Trid. sess. xiv., c. i., de Ref. 

5 Cf. Bouix, de Jud., t. II., p. 253. 
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occult criminal cases, the only mode of procedure is ex informata con- 
scientia, (b) and that consequently no occult criminal case can, or 
rather could formerly be adjudicated upon, as provided in the Decree 
No. 77 of Baltimore. Both these assertions are erroneous. First. 
Occult delinquencies may indeed, but need not necessarily be adjudged 
" ex informata conscientia." In fact, canonists teach that even in occult 
cases, it is scarcely expedient to proceed " ex informata conscientia," 
unless there be sufficient cause. 1 Secondly. Even where the Bishop 
may and does proceed ex informata conscientia, he may, if he wishes, 
observe, in whole or in part, the judicial formalities of canonical trials, 
both ordinary and summary. 2 Hence, even in occult criminal causes, 
the trial as prescribed by the Baltimore Decree (No. 77), or rather, 
speaking of the present, as laid down in the recent Instruction of the 
Propaganda of July 20, 1878, which now takes the place of the Balti- 
more Decree No. 77, may take place. 

64. Finally, on page 24, the Pamphlet asks : " Is it not strange that 
Rev. Dr. Smith should have advanced his teaching regarding canon- 
ical (?) trial, whilst he so often states that our priests are amovibiles 
ad nutum episcopi?" First. We fail to see anything more "strange" 
in this view than that there should be found in the Second Plenary 
Council of Baltimore two such decrees as those under Nos. 77 and 125. 
Secondly. We never in our Elements call the Baltimore trial a canonical 
trial j for, as we have shown above against the Pamphlet, the Balti- 
more trial differs in certain important points from canonical trials or 
those prescribed by canon law or the jus commune. 

65. In conclusion, we call attention to these words of the Pam- 
phlet : 3 " Hence, as Rev. Dr. Stremler shows, when the crime be 
occult . . . bishops have the power to suspend or dismiss ex informata 
conscientia." Dr. Stremler, so far as concerns dismissal from parish, 
teaches the very opposite. He expressly says : " Mais la suspense 
ex informata conscientia ne peut jamais tomber sur le benefice." 4 
And again he teaches : "Si le de'cret " (of the Council of Trent, 
empowering bishops to proceed ex. inf. consc.) " devait s'e'tendre aux 
be'ne'fices, il en ferait mention. Or il n'en dit rien." 5 

1 Cfr. Stremler, 1. c, p. 316 sq. ; id., p. 324. 2 Craiss., n. 6019. 

3 P. 23. 4 Stremler, 1. c, p. 313. 6 lb., p. 314. 
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ARTICLE V. 

CAN BISHOPS IN THE UNITED STATES ERECT OR CHANGE 
OUR MISSIONS INTO CANONICAL PARISHES? 

66. I. — On page 109 of our Elements we affirm the teaching of can- 
onists " that bishops can, by virtue of their ordinary power, create new 
parishes." Here the Pamphlet 1 says: "One may be pardoned for 
finding fault with Dr. Smith for not attempting to apply the above 
teaching to the United States." This must be an inadvertence. 
For the Pamphlet* itself quotes our words taken from Bouix, where 
we say: "There can be no doubt that bishops, by virtue of their 
potestas ordinaria, can create new parishes." 3 Now, forsooth, we did 
not think it necessary to say explicitly, as the Pamphlet 4 - does, that 
" the United States bishops " (we should rather say bishops in the 
United States ; the other sounds too much like " the United States 
Army ") " have that power which is within the ordinary power of 
bishops." For the Pamphlet* itself says that this "will not be ques- 
tioned." No doubt, because it is evident. There was consequently 
no such necessity, as the Pamphlet insinuates, for us to state explicitly 
that our bishops also have the power to erect canonical parishes, and 
that with irremovable rectors. 

67. We must frankly confess, however, that there is another reason 
why we did not explicitly apply the above teaching to our Bishops. 
From the assertion that our Bishops have that power which is within 
the ordinary power of Bishops, and therefore can, absolutely speak- 
ing, erect canonical parishes, it need not, in fact does not, necessarily 
follow that they can exercise this power. May it not be said that the 
erection of canonical parishes presupposes a complete diocesan organ- 
ization ; in other words, the full observance of canon law ? May it 
not be contended that this being a missionary country, the necessary 
conditions for the erection of canonical parishes, and consequently 
for the exercise of the episcopal power in the case, are wanting ? 

1 P. 25. 2 lb. 3 Our Elements, n. 254. 4 P. 26. 5 lb. 
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68. We here take the liberty of quoting the following passage from 
Bangen : * " Frequently dioceses are erected in missionary countries, 
but nevertheless remain under the direction of the Propaganda, so 
that the power of Bishops (in these countries) is more or less restricted. 
If, therefore, the Pope be the exclusive Ordinary of missionary coun- 
tries, it follows that priests and titular Bishops appointed by the Propa- 
ganda to govern the missions, are the extraordinary delegates or repre- 
sentatives of the Pope, while the Bishops of sees — which, though already 
fixed, are not yet fully incorporated into the hierarchy" (that is, where 
the diocesan organization is incomplete, 2 /. e., not in every respect con- 
formable to canon law, v. g., where chapters do not exist) 3 — " are his 
ordinary delegates or representatives." Whether our missionary status 
is different from that described in this passage, and whether, conse- 
quently, its teaching is applicable to this country, is a question which 
it is not for us to determine. All we wish to call attention to is that 
some doubt may be entertained as to whether Bishops of missionary 
countries, even though having fixed sees like our Bishops, may always 
exercise the jurisdictio ordinaria episcopalis in the same manner as the 
Bishops of countries where canon law fully obtains, and which are 
not under the direction of the Propaganda. 

69. Again, it cannot be denied that the Holy See (through the S. C. 
de Prop. Fide) exercises over missionary countries a more direct con- 
trol than over countries where canon law fully obtains. 4 From this 
it would seem to follow that missionary countries, in their ecclesi- 
astical affairs or changes, are more dependent on the Holy See than 
other countries. May we not, therefore, doubt, with the American 
Catholic Quarterly Review? whether our Bishops " can, ex potestate 
ordinaria, introduce the parochial system where it never existed 
before." 

70. If, then, even according to the Am. Cath. Quart. Review, it is 
doubtful whether our Bishops — even though supposing them to have 

1 Romische Curie, p. 263. 

2 Phillips, Lehrb., pp. 223, 235. 

3 Phillips, K. R., vol. vi., p. 670. 

4 Cf. Phillips, K. R., vol. vi., p. 663 ; Bangen, 1. c. 

5 Oct. 1878, p, 762. 
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per se the power to erect canonical parishes — can exercise this power, 
for the reason that our status seems to offer no materia apta for the 
exercise of this power, it is still more doubtful whether they "can 
change our missions into canonical parishes." For that Bishops (at 
least in countries not missionary) may, by virtue of their ordinary 
power, erect canonical parishes, is clearly stated in canon law, and is 
the unanimous teaching of canonists. That they may change missions 
into canonical parishes is nowhere stated, and is, moreover, among 
others, against the general rule that Bishops cannot, potestate ordi- 
naria, change the character or nature of ecclesiastical offices or bene- 
fices. 1 

71. Nay, we proceed a step farther, and say that it is even more 
doubtful whether our Bishops, by virtue of their ordinary power, can 
" erect our missions " (i. e., change them) " into canonical parishes 
with movable pastors." 2 For secular canonical parishes are, de jure 
communi, presumed to be such as have irremovable pastors. Thus 
Reiffenstuel, as quoted by the Pamphlet 3 itself, defines a parish to be 
" a certain district . . . having a permanent (i. e., immovable) rector." 
Indeed, the best proof of our assertion is supplied by the Pamphlet 
itself on the very next pages (pp. 31, 32), where it demonstrates 
from Roman documents that the French Bishops had no power to 
erect canonical parishes with movable rectors, and that "the intro- 
ducing of that discipline was illegal;" that they could only erect 
parishes with immovable rectors, though the Concordat, as we shall 
see, did not mention immovable pastors at all, but merely spoke of the 
erection of canonical parishes. 

72. All the learned apparatus, therefore, exhibited on pages 26, 27, 
28, 29, 30, is out of place. First, because some of the arguments and 
quotations (v. g., the one from the C. of Trent, sess. 24, c. 13, de Ref.) 4 
merely prove what we state in shorter language, namely, that Bishops 
can create new parishes ; others (v. g., the quotations from the C. of 
Trent, sess. 21, c. 4, de Ref.; the C. Ad audientiam of Pope Alex- 
ander III.) 5 show what we expressly teach in our Elements* namely, 

1 Craiss. Man., n. 340. 2 Pamphlet, pp. 26-30. 3 P. 27. 

4 Pamphlet, p. 27. s lb. 6 Pp. 112-116. 
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that Bishops can, under certain conditions, divide {erectio per viam 
dismembrationis, which the Pamphlet evidently confounds with erectio 
per viam creationis) parishes. But not one of that formidable array 
of documents and quotations paraded on pages 26, 27, 28, 29, 30 of 
the Pamphlet in the least proves what the Pamphlet intended to 
prove — namely, that "Bishops in the United States have power to 
change our missions into canonical parishes with movable rectors." 
For this is the Pamphlet's second proposition ; "the one that is most 
essential to us," and which, having passed over the other questions 
in silence, it tries to prove, but, as we have shown, fails to prove. 
For all that follows, at most, from the Pamphlet's quotations, is that 
Bishops can divide, or erect, canonical parishes, which latter, in canon 
law, always means parishes with immovable rectors. 

73. Here we may as well remark that in writing our Elements we 
did not consider the above question as having any particular im- 
portance, however interesting it might otherwise be. We explicitly 
applied the general law of the Church to this country only where we 
considered it necessary or practical. Now the question whether our 
bishops can, by their ordinary power, erect canonical parishes, is prac- 
tical only for the Bishops themselves, as appears from the very words 
of the Pamphlet. 1 But we never intended to teach our Bishops canon 
law. For them we did not write the Elements. Still, the quotations 
from the Pamphlet itself show that we did not altogether pass the 
question in silence. 

74. Before concluding our remarks on this part of the Pamphlet's 
fourth article, we beg to call attention to a few of its misstatements. 
It says: "The only change spoken of" (in the Elements, p. 109 sq.) 
" in this country is that of changing canonical pastors who are movibiles 
ad nutum episcopi into pastors possessed of the jus inamovibilitatis and 
vice versa." 2 This must be an oversight. For our words, as quoted 
by the Pamphlet itself only a few lines below, show that we speak also 
of the change of our pastors (who, by the way, are not canonical pas- 
tors " amovibiles ad nutum ") into irremovable pastors. Next the 
Pamphlet 3 says : " How singular that Dr. Smith should go on to 

1 P. 30. 2 Pamphlet, p. 25. 3 P. 26. 
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speak of the ' custom ' of changing canonical parishes in this country 
without having spoken of the erection of canonical parishes here." 
We confess that the words alluded to, as they stood in the first edition 
of our Elements, may have given some color of reason for the accusa- 
tion. But if the Pamphlet had taken the pains to consult the second 
edition of our Elements it would have seen that not even the slightest 
pretext existed for its imputation. For we say: "Whether custom" 
(as alluded to by the Pamphlet}, " if any existed, could enable our 
bishops." 1 . . . And in the very preceding line we write : " No such 
custom exists with us." 2 

75. Besides, it is a mistake to assert that we had not spoken of 
" the erection of canonical parishes " before we spoke, even though 
only hypothetically, of the custom alluded to. For, as our words 
quoted by the Pamphlet itself show, we discuss in the preceding lines 
the question as to whether our pastors can be made, by the authority 
of our bishops, irremovable. Now are not secular canonical parishes 
presumed de jure to have irremovable rectors ? Did we not, then, 
speak of the " erection of canonical parishes here ? " Would not the 
change of our rectors into canonically irremovable pastors involve the 
erection of canonical parishes ? 

76. II. — The Pamphlet next says : " Dr. Smith refers to Bouix as 
proof that Bishops in France, without being empowered by the Holy 
See to do so, change parishes whose pastors " (we would rather say 
" rectors." Cf. Instructio S. C. de Prop. Fide, 20 Julii, 1878, de modo 
servando [in the U. S.] in cognoscendis et definiendis causis . . . ) 
"are movable into parishes with immovable pastors. This is a 
singular blunder, for in the place referred to Bouix teaches the very 
contrary." 3 

77. Our answer is: First, we expressly say in our Elements .- 4 "It 
seems that de jure canonico or de jure communi, this change " (of mov- 
able into immovable rectors) " can be made by the Holy See only." 
Secondly, we write : " Custom, it would seem, may authorize bishops to 
make this change." 3 We do not, therefore, make this last assertion 
with absolute certainty, for we say " it would seem." Thirdly, we say 



1 Our Elements, n. 260. 2 lb., n. 259. 

3 Pamphlet, p. 32. 4 N. 258. 5 Our Elements, n. 259, 2d edition. 
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(in the second edition of our Elements) : " No such custom exists 
with us. Whether custom, if any existed, could enable our Bishops 
to undertake this change, we shall not decide. We feel inclined to 
think not." 1 

78. Our fourth and more direct answer is : We did not by our 
phrase, as quoted by the Pamphlet, mean to say that our conclusion 
was the actual opinion or the express statement of Dr. Bouix, but that it 
followed from the facts and statements laid down by him in the places 
quoted by us. In fact, it is because of these very facts that we differ 
from Dr. Bouix's last deduction laid down in his Prop. IX. 2 For 
what are these facts and arguments ? The ninth article of the Con- 
cordat of 1801 between Pope Pius VII. and Napoleon says : "Epis- 
copi in sua quisque dioecesi novas paroecias circumscribent." Ac- 
cordingly, Pope Pius VII., in the Bull Qui Christi, 1801, empowered 
Cardinal Caprara, his legate, " ad veteres paroecias sive supprimendas 
sive arctioribus limitibus circumscribendas, sive latioribus amplicifi- 
candas, et ad novas novis finibus erigendas." Cardinal Caprara, in 
his decree of April 9, 1802, suppressed all the old parishes on con- 
dition that new ones be erected. 3 

79. From these documents Bouix 4 infers that but one kind of 
parishes was to be established, namely, canonical parishes with 
irremovable parish priests. For the above documents do not say one 
word about establishing parishes with removable rectors. Neither do 
they, it is true, say that the parishes to be erected are to have irre- 
movable pastors. They simply declare that new parishes are to be 
erected. Now this very fact shows that the parishes in question were 
to be beneficia perpetua, i. e., canonical parishes with irremovable pas- 
tors. For there is question of secular benefices with the care of souls 
annexed. Now, by the common law of the Church, such benefices 
are to be considered perpetual (i. e., their pastors are irremovable) by 
the very fact that it does not appear that they were erected as churches 
with removable rectors. 5 This view Bouix 6 further confirms. Pius 
VII., he says substantially, in delegating the bishops to erect the new 



1 lb., n. 260. 2 De Parocho, p. 240. 3 lb., p. 221. 

4 lb., p. 229. 5 Bouix, 1. c, p. 229. 6 lb., p. 233. 
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parishes, is entirely silent regarding the movability or immovability 
of their pastors. Now from this very silence we must infer that he 
wished these benefices or parishes to have irremovable rectors. For 
by the common law of the Church, as we shall explain more fully a 
little farther on, in our reply to the Amer. Cath. Quart. Review, every 
(secular) canonical parish (quodlibet beneficium curatum saeculare) is to 
be considered as a parish whose rector is irremovable, from the very 
fact that the contrary does not appear. 

80. According to Bouix, therefore, the bishops of France could 
erect none but parishes having irremovable rectors. Yet in con- 
formity with the Organic Articles made by the French Government, 
but not approved by the Holy See, they created a large number of 
parishes having movable pastors. The latter discipline was, there- 
fore, unlawful. Hence the Bishop of Liege asked the Holy See : 
" An valeat usque ad aliam S. Sedis dispositionem disciplina ex qua 
episcopi rectores ecclesiarum quae vocantur succursales jurisdictionem 
pro cura animarum conferre solent ad nutum revocabilem ? " The 
rescript of Pope Gregory XVI., May 1, 1845, was: " SS. Dominus 
noster benigne annuit, ut in regimine ecclesiarum succursalium de 
quibus agitur, nulla immutatio flat, donee aliter a S. Sede Apostolica 
statutum fuerit." i Observe that the Bishop of Liege, in his dubium, 
merely asked whether the prevalent custom of removing rectors ad 
nutum could be continued, but said nothing whatever about the cus- 
tom that also existed — as we shall presently see from Bouix, as quoted 
by Craisson — of changing rectors removable ad nutum into irremov- 
able rectors. How then could the Holy See, in assenting to the 
request of the Bishop of Lidge, have " permitted and even commanded 
the continuance " of the latter custom, when not even the slightest 
mention had been made of it in the request of the Bishop of Liege, 
which alone was acceded to by the Holy See ? 

81. Here, then, we repeat that we grant substantially the whole ex- 
position of the Pamphlet on pages 31 and 32. But we deny, and that 
because of that very exposition, the Pamphlet' 's inference. For do 
not the above documents and facts, even as laid down by Bouix, show 

1 Bouix, 1. c, p. 224. 
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that the bishops of France do sometimes, without leave from Rome, 
change parishes with movable into parishes with immovable rectors ? 
Eesides, Craisson expressly attributes this opinion to Bouix. His 
words are : " Nihilominus, inquit D. Bouix, in Gallia obtinuit usus 
nt episcopi, absque Sedis Apostolicae interventu. . . . succursales seu 
manuales parochias in perpetuas transmutent." 1 It is true that Crais- 
son seems to quote from the first edition of Bouix. But he does so 
without dissenting from him ; and therefore seems to be of the same 
opinion. In referring to the French bishops, we merely give an 
Instance to illustrate how custom may authorize bishops to make the 
change in question. Whether the custom in this particular instance 
was legitimate or not, was not our business to define. That legiti- 
mate custom, however, may, caeteris paribus, confer such power, seems 
unquestioned. 



ARTICLE VI. 

THE IMPRIMATUR IN THE UNITED STATES. 

82. On page 246 of our Elements, we ask: "Are books in the 
United States treating de rebus sacris to be submitted to the Ordinary 
before publication ? " To this question we give a disjunctive answer, 
inasmuch as we distinguish two classes of books that may be called 
books on Holy Things (de rebus sacris), namely, 1. Bibles in the ver- 
nacular, catechisms, prayer-books and class-books for schools and 
colleges; 2. Certain other books — v. g., books on theology. With 
regard to the first class, we answer affirmatively ; with regard to the 
second, we simply state the fact that there are two opinions, one 
affirming, the other denying. It is true that in a foot-note we say 
that the first opinion seems safer ; yet we do not decide the matter. 
Here we observe that in referring to Decree No. 16 of the Second 
Plenary Council of Baltimore, where there is, among others, question 

1 Craiss. Man., n. 340. 
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of the Douay Bible, we add to " Bibles " the words " published in the 
Vernacular," thereby restricting, contrary to our own meaning and in- 
tention, the law of the Council of Trent, which extends absolutely to 
all Bibles, parts of the Bible, and commentaries thereon. 

83. After these explanatory remarks," we proceed to consider the 
Pamphkfs objections. It impugns our answer concerning the second 
class of books on Holy Things, saying : " There is no opinion what- 
soever regarding the obligation of obtaining the Imprimatur for works 
treating of holy things prior to publishing them in the United States. 
There is a clear, distinct, positive law imposing this obligation ; also, 
there is an unmistakable prohibition against reading books treating 
of holy things when published without the Imprimatur of the Ordi- 
nary." 1 The proof is : Such is " regardless of the binding force of the 
Rules of the Index, and of the Council of Trent, the law of Baltimore" 
which is of force, " for # was lawfully enacted, specifically approved, 
and properly promulgated." 2 

84. Passing over that " specifically approved," of which our first 
article sufficiently disposed, what is that law of Baltimore ? We 
answer in the words of the Second Plenary Council of Baltimore : 
"Jam vero Ecclesiae lege, libri ad Religionem et Dei cultum spec- 
tantes sine Ordinarii approbatione praelo committi vetantur : quod si, 
Episcopo inconsulto aut invito, in lucem prodierint, eorum lectione 
abstinendum est." 3 Again, in the next decree, the Council enacts 
" ut Episcopi in suis quisque dioecesibus unum aut plures sacerdotes. . 
designent, qui examini subjiciant libros precum, aut aliter ad religionem 
pertinentes, priusquam ab Ordinario . . approbatione fidelibus com- 
mendantur." 4 

85. Here then the question presents itself, What is the meaning 
and extent of this law, or of these decrees, which we also say are of 
force ? Do the Fathers of Baltimore, by the words " libri ad Religi- 
onem et Dei cultum spectantes," 5 or by these others " (libros precum) 
aut aliter ad religionem pertinentes," 6 mean books on Religion in 



1 Pamph., p. 33. 2 lb., p. 36. 

3 N. 502. 4 lb., n. 503. 

6 C. PL Bait. II., n. 502. 6 lb., n. 503. 
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the general and ordinary, or Only in the strict or Tridentine sense of 
the term ? Here we assert that two opinions may be held. Some — 
the Pamphlet for instance— affirm as certain, that by "books on 
Religion," the Baltimore Fathers mean indeed all books whatever 
treating of matters and truths pertaining to religion, and consequently 
all books on Theology, both dogmatic and moral, on Canon . Law, 
Liturgy, Asceticism, Prayer-books and Catechisms, &c. 

86. Others say that by "books on Religion," the Fathers of Balti- 
more meant simply what the Council of Trent means by libri de rebus 
sacris. For, say they, the Baltimore Fathers, in their Pastoral Letter, 1 
expressly refer to the Council of Trent 2 as containing the law incul- 
cated by them. In reality, the Baltimore Fathers in their Pastoral 
Letter, " in giving us," as the Pamphlet says, " an authentic interpre- 
tation of the law in question " (i. e., of n. 502, 503, C. PI. B. II.), thus 
refer to the Council of Trent : " The Council of Trent 3 requires, that 
all books which treat of Religion should be submitted before publica- 
tion to the Ordinary of the Diocese in which they are to be published. 
. . . This law is still of force." 

87. Now what kind of books did the Tridentine Fathers 4 mean by 
books de rebus sacris — or as the Fathers of Baltimore translate this 
phrase — by books which treat of Religion ? We shall first give the 
words of the Tridentine Decree, and then their interpretation by 
authors. The Fathers of Trent say: "Nulli liceat imprimere vel 
imprimi facere quosvis libros de rebus sacris . . . nisi primum exami- 
nati probatique fuerint ab Ordinario, sub poena anathematis." 5 This 
law was affirmed in identical terms by the Const. Apost. Sedis. 6 of 
Pope Pius IX., of Blessed Memory. 

88. Upon this Tridentine passage, as confirmed in the Const. Apos- 
tolicae Sedis, the author (Joseph d'Annibale, V. G. of Rieti) of the 
admirable commentaries on the Const. Ap. Sedis, published by order 
of the Bishop of Rieti, thus comments : " Quamvis ea verba de rebus 
sacris pateant latissime, nihilominus ad eos libros contrahenda sunt, 



1 C. PI. Bait. II., p. cxv. 2 Sess. 4, de edit., etc. 

3 L. c. 4 C. Trid., sess. 4, de ed. et usu, etc. 

5 C. Trid., sess. 4, de ed. et us. lib. 6 Excom. nem. reserv., § Praeter hos. 
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de quibus agitur in citato decreto Tridentino : agitur autem de S. 
Scripturae libris, et de his tantum agitur." x This is also inimitably 
taught by Avanzini. " By books treating of holy things," he says : 
"the C. Ap. Sedis means those books which the Council of Trent 
meant. Now this council meant Bibles and parts of Bibles, together 
with annotations and commentaries thereon." His exact words are : 
" Hie quaeri potest, quinam libri veniant sub nomine librorum de. 
rebus sacris tractantium ? Resp. Nomine librorum de rebus sacris 
tractantium illi intelligendi sunt, quos Tridentina synodus in sess. IV 
de editione et usu sacrorum librorum intellexit ; intellexit autem libros 
sacrae scripturae et eorundem librorum adnotationes et expositiones." 2 
The German editor of Gury seems to agree with Avanzini, as he 
simply inserts the latter's words in the text of Gury. 3 

89. The author of the Praelectiones J. C. S. Sulpitii, teaches the 
same. "Per libros autem," he writes, " de rebus sacris tractantes, 
Concilium Tridentinum, sess. IV. de ed. et us. sacr. libr., intellexit libros 
sacrae scripturae, et eorundem librorum adnotationes et expositiones." 4 
Varceno also says : " Q. Quinam libri veniunt sub nomine librorum 
de rebus sacris tractantium ? R. Intelligendi sunt libri sacrae scrip- 
turae, et eorundem librorum adnotationes et expositiones : quia 
Tridentinum hos tantum intellexit, ut patet legenti sess. 4." 5 Father 
Konings (n. 1741) also teaches that the words of the Tridentine 
Fathers " libri de rebus sacris " mean only " libros Sacrae Scripturae 
et eorundem librorum adnotationes et expositiones ; de his enim, ac 
de his solis, agitur in allegato Decreto " (Tridentino). 

90. Hence we may conclude that "the law of Baltimore," when 
interpreted in the light of the Tridentine Decree, as in fact the Balti- 
more Fathers, in their Pastoral Letter, do interpret it, applies, apart 
from prayer-books and catechisms, only to books which, in the strict 
or Tridentine sense of the term, treat de rebus sacris, that is, only to 
Bibles, and annotations and expositions of them. Hence with regard 
to other books which treat, v. g., of theology, canon law, etc., the Balti- 



1 P. 72, not. 1. cf. ib., p. 23. 

2 Avanz., Comra., p. 116, n. 33, Edit. Man. Romae 1872. 

8 Gury, t. II., n. 982. 4 Praelect.,t. I., p. 171. 5 Comp., p. 956. 
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more Council does not directly enjoin the Imprimatur, though its 
general way of speaking compared with its express law regarding 
some books in particular (catechisms and prayer-books) admits of the 
inference that it wished the above law to be observed with regard to 
all books on Religion without exception. Hence we say in our Ele- 
ments 1 : " This second opinion rests on the argument, that the Coun- 
cil " (of Bait.) " does not directly, but only, if at all, inferentially enact 
the law in question." 

91. This mode of reasoning is confirmed by custom, which after 
all is "optima legum interpres." For, as we say in our Elements* 
" as a matter of fact, books on religion are not unfrequently published 
without the approbation of Ordinaries, by authors whose faith and 
piety are above all suspicion." 3 This custom is practised under 
the eyes and with the knowledge of the very law-givers themselves — 
our Bishops — without their ever having protested against it as con- 
trary to law. Hence we may infer that they themselves interpret this 
law as applying merely to books on religion in the strict or Triden- 
tine sense of the term. 

92. The Pamphlet's i quotations therefore, from the Council of 
Trent, and the Pastoral Letters of the Baltimore Fathers, are out 
of place. For, they simply prove that. Bibles or books of sacred 
scripture, and notes and comments upon them, are subject to the law 
of the Imprimatur, i. e., are to be submitted to the Ordinary before 
publication ; but they do not prove what the Pamphlet wishes to make 
them prove, to wit, that all books, which treat of truths of religion, 
v. g., books on dogmatic or moral theology, etc., fall under the law of 
the Imprimatur. Having misquoted the Baltimore and Tridentine 
Fathers, it was but consistent that the Pamphlet should also incor- 
rectly quote and interpret the C. Ap, Sedis, 5 as "imposing clearly 
and positively the necessity of the Imprimatur" for all books what- 



1 P. 247 ; foot note 152. 2 P. 247. 

3 We might mention a number of books published without the Imprimatur, 
and that by eminent Ecclesiastics, regular as well as secular. But the practice 
is so well known that it were superfluous to dilate upon it. 

4 P. 34. 5 Excom. nem. reserv. § Praeter hos. 
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ever on religion, in the broad sense of the word. The C. Ap. Sedis, 
as we have shown, precisely and exactly affirms the above Tri dentine 
law, which, as we have seen, applies only to Bibles and the notes 
and comments upon them. 

93. Hence, only in regard to the latter, but not other books, does 
the C. Ap. Sedis affirm or " renew the excommunication of the Council 
of Trent against all those who print or cause to be printed, without 
the approbation of the Ordinary, books treating of holy things." 

94. But here the Pamphlet advances a new objection. It tells us 
that the law or Rules of the Index are binding all over the world ; that 
i ' Sovereign Pontiffs" have issued "commands enforcing these Rules 
everywhere;" that "in 1674 the Sacred Congregation of the Index 
declared that these Rules oblige all Christians ; " that " moreover most 
eminent canonists hold that the Rules of the Index are of force every- 
where." 1 Consequently they bind also in the United States ; in fact, 
it would seem that they are the " Ecclesiae Lex " mentioned by the 
Fathers of the Second Plenary Council of Baltimore. 2 Now the 
" tenth Rule of the Index obliges authors to obtain the Imprimatur " 
for all books which treat of holy things, i. e., for all books, v. g., on 
theology, canon law, liturgy, etc., and therefore is not restricted to 
Bibles, and the notes and comments upon them. 3 Therefore, books 
on theology, canon law, etc., are subject to the law of the Imprimatur 
in the United States. 

95. In answer, we will go even farther than the Pamphlet. We say 
in our Elements, and here repeat it, that the tenth rule of the Index 
requires the approbation of the Ordinary not only for books treating 
de rebus saeris, but for all books or publications whatever, even for 
daily or weekly newspapers. 4 Is the Pamphlet prepared to admit 
such an extension of the law of the Imprimatur as actually binding ? 
Will it say that we are not even allowed to read the daily news- 
papers ? For, is even one of them published with an Imprimatur ? 
The same Rule enacts that persons deputed by the Bishop must 
frequently visit the bookstores and printing establishments in his 

1 Pamph., p. 36. 2 N. 502. 

3 Pamph., pp. 35, 36. 4 Cf. our Elements, p. 244. 
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Diocese, to see that no forbidden book be printed, sold or kept there ; 
that all booksellers must keep in their stores a catalogue of all their 
books, signed by the above deputies of the Bishop, and that those 
booksellers be forbidden to keep, sell, or otherwise trade in any other 
books, and that under pain of forfeiture of the books, and other penal- 
ties at the discretion of the Bishop or inquisitor ;. that, upon receiving 
imported books, they must give notice thereof to those deputies, and 
shall not sell these books, before they have been authorized to do so, 
by the above deputies. These decrees have never been revoked. Is 
the Pamphlet prepared to admit all these enactments as being actually 
in force ? And yet the Index is obligatory everywhere, as we also 
hold. For on page 247 of our Elements we maintain that the Rules of 
the Index, being laws enacted by legitimate authority, are per se obli- 
gatory throughout the entire Church, and consequently also with us. 

96. But we also contend that, per accidens or practically speaking, 
they may, by reason of custom and the indulgence of the Holy See, 
^ease, at least in part, to be of force in some countries. Hence, we 
affirm that in this country some of the Rules of the Index do not bind. 1 
In this teaching we but follow such illustrious theologians as Kenrick 
and Konings. Kenrick writes: "Utrum vero regulae Indices vim 
habeant ubique terrarum quaeritur . . . Caeterum in plerisque locis in 
quibus haeretici permixti Catholicis vivunt, ex benignitate et tole- 
rantia summorum Pontificum, regularum " (Indicis) " rigor relaxatus 
censendus est . . ." 2 A few lines below he explicitly affirms the 
abeyance of the laws of the Index in this country. His words are : 
" Nam etsi mens ecclesiae pravorum librorum lectioni prorsus adver- 
satur, si tamen quae ... in regulis Indicis continentur prohibitiones, 
usu apud nos receptae non sint, quod exploratum videtur, nescio qua 
lege universali prohibita librorum lectio innotescat." 3 Then he gives 
the following practical rule, adopted also by Father Konings : 4 " Igitur 
res eo reducenda erit, quo ipsa librorum et legentium indoles postulet " 
(that is, as Father Konings, 1. c, well remarks, the. question, speaking 
in general, is to be determined by the jus naturale), " quamvis sacro- 



1 Our Elements, n. 503, 504. 2 Tf. 13, P. I., c. v., n. 54. 

3 lb., n. 55. 4 Theol. Mor:, n. 1707, q. 2. 
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rum ministrorum studium eo dirigi debeat, ut libri omnes vetiti procul 
habeantur." 1 

97. That the Rules of the Index, though per se obligatory every- 
where, have nevertheless, in some respects, ceased to bind even in 
Europe, is taught by Icard, Laymann, Wiestner, Engel, Schmalz- 
grueber, Pichler, Billuart, and even by Reiff enstuel 2 and Craisson, a 
whom the Pamphlet^ quotes as holding the contrary. Our assertion 
is thus confirmed by Icard : " Regulae Indicis et decreta S. Congre- 
gationis habent per se, ubivis locorum, vim directivam simul et obli- 
gatoriam, in omnes Christo fideles. . . . Horum decretorum rigorem 
paulisper temperari in nonnullis regionibus, ob diuturnam praxim et 
praesumptam tolerantiam Sanctae Sedis, existimant plures doctores 
non minimi quidem nominis, uti sunt, inter caeteros : Laymann, Wiest- 
ner, Engel, Schmalzgrueber, Pichler . . . Billuart, Reiffenstuel, 5 etc 

Hinc concludere est, regulas Indicis, decretaque S. Congregationis " 
(Indicis) "vim per se" (exactly as we say in our Elements) "retinere. 
At simul " (let the Pamphlet listen) " concludendum videtur ex prae- 
senti temporum conditione, attenta morali impossibilitate easdem 
regulas urgendi, aliquid tolerari in ea parte." 6 This author also men- 
tions the fact that Pope Pius IX., in 1848, mitigated the tenth rule of 
the Index for the Papal States ; so that there the Imprimatur or 
Approbation is now necessary only for writings, " in quibus religionis 
aut morum honestatis speciatim intersit." 7 

98. Craisson, 8 whom, as we have seen, the Pamphlet* quotes as 
"holding that the Rules of the Index are of force everywhere," 1 
writes : " Quia apud nos, ob inf austam scripta typis mandandi a 
legibus civilibus concessam libertatem, et ob debilitatem fidei, fere 
omnes libri sine approbatione ecclesiastica imprimuntur et venduntur, 
dici forte posset quod plures apud nos, legendo libros non approbatos 
non peccent, non solum ob bonam fldem, sed etiam forte quia huic 
negotio applicari possunt ea quae cum S. Liguor. (lib. I., n. 139, 
limit. 3) diximus . . . videlicet quod, quando nondum est legitime 
praescripta consuetudo contra legem, attamen caeteri non tenentur ad 

1 L. c, n. 55. 2 L. v., tit. vii., n. 119. 3 N. 764. 4 P. 36. 

5 L. c, n. 119. 6 Praelectiones, ur. Can. t. I.,n. 102, 103. Paris, 1875. 
7 lb., p. 177. 8 Man., n. 764. 9 P. 36, note 9. 
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earn, eo quod princeps praesumatur nolle obligare ad observandum 
quod non est amajore parte receptum seu observatum." 

99. We here add, byway of illustration, the following proposals 
(postu/ata) submitted to the Council of the Vatican. The Bishops 
of France submitted this Postulatum : " Perlegenti cuique regulas in- 
dicis librorum prohibitorum quae generates dicuntur, facile, ut videtur, 
apparebit ex illis regulis multas, licet ea qua editae sunt aetate 
sapientissime conditas, nunc, statu societatis humanae, maxime vero 
litterariae, ubique et radicitus mutato, partim jam sat inutiks, partim 
observatu maxime difficiles, aliquas etiam impossibiles evasisse. Inde fit 
ut catholicorum conscientiae plus quam aequum esset graventur, scru- 
pulis innumeris anxientur gravissimaeque exponantur tentationi leges 
praesenti rerum statui ita parum accommodatas praetermittendi. Om- 
nino igitur necesse et urgens esset ut illae regulae et universa res 
Indicis, novo prorsus modo, nostrae aetati melius attemperato et obser- 
vatu faciliori, instaurentur." 1 

100. The Bishops of Germany addressed a similar proposal to the 
Council of the Vatican : " Petimus," they say in their Postulatum, " ut 
regulae Indicis, quae partim in regionibus mixtis ntmquam omnino 
observari poterant, partim vero ob omnino immutatum societatis 
humanae et in specie rei literariae statum in praesenti nusquam fere 
observari possunt, ideoque multas conscientiarum anxietates et con- 
fessariorum dubia provocant, recenti revisioni et redactioni submit- 
tantur." 2 

1 01. We may therefore infer: (a) It is certain that same rules of 
the Index are no longer actually binding ; (b) It is certainly doubtful 
whether, considering the almost general custom to the contrary prev- 
alent, not only in this country, but also in Europe, 3 the tenth rule of 
the Index still obtains ; (c) It is, moreover, doubtful whether, even 
granting such obligation for other countries, it holds also in this 
country. We know of learned men who deny this absolutely. All 
this amply justifies us in saying that the obligation of obtaining the 
Imprimatur for books other than Bibles, and notes and comments 
upon them (and by the special Baltimore laws, catechisms and prayer- 

1 Ap. Martin, Doc. Cone. Vatican., p. 159. Paderbornae, 1873. 

2 lb., p. 171. 3 Cf. Craisson, n. 764 ; Icard, t. I., n. 103. 
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books), is certainly doubtful in this country ; that therefore, practi- 
cally, it does not hold. For, understood of a positive doubt, i.e., a 
doubt which, though " a mere doubt," and consequently no certainty, 
is based on good reasons — we deny the Pamphlet's 1 assertion that "a 
mere doubt or opinion against the binding force of laws certainly and 
properly enacted and promulgated, and not certainly abrogated, does 
not suspend them." For in that case the law itself, however " cer- 
tainly and properly it may have been enacted," has now become 
■doubtful, and lex dubia non obligat. 

1 02. In conclusion, we submit these few remarks : First, the Pam- 
phlet 2 says : " One might object that from the title of the chapter " 
(of Decree No. 502, C. PL Bait. II. The title is : De libris inter' pre- 
mndum adhibendis) "it would seem that the Fathers of Baltimore 
treat only of prayer-books. But there are in canon law various prin- 
ciples—such as verba generalia generaliter sunt intelligenda ; ratio legis 
est anima legis ; scire leges, non hoc est verba earum tenere, sed vim 
ac potestatem, etc, — which show that the title of a statute or the 
heading of a chapter is not, properly speaking, any part of the sta- 
tute, etc." 

103. Now all this parade of axioms of canon law is out of place. 
For these axioms show indeed how the law itself is to be construed, 
but they do not, even in the remotest, bear upon the nature or force of 
the titles or headings of the law, and consequently do not prove what 
the Pamphlet wishes to prove, to wit, " that the title of a statute or 
the heading of a chapter is not, properly speaking, any part of the 
statute." In fact, Reiffenstuel, 3 from whom the Pamphlet quotes 
those axioms or " principles of canon law," applies them, not to the 
so-called titles or headings, but to the interpretation of statutes or laws. 
This is evident from his very heading, which is : " De regulis in legum 
interpretatione observandis." 4 He speaks of titles or headings in an 
altogether different part of his work, namely, in the Prooem., n. 92 sq. 

104. Secondly, the Pamphlet quotes Reiffenstuel as teaching that 
titles or headings are not " any part of the statute." This must be 



1 P. 36. 2 P. 34- 

3 Lib. I., tit. II., n. 386, 387, 398. 4 lb., torn. I., p. 183. Paris, 1864. 
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an inadvertence. For Reiffenstuel teaches the very contrary. His 
words are : " Rubricae " (i. e., the titles of statutes or the headings of 
laws, etc. These headings or titles were called Rubricae, because 
they were formerly written in red letters 1 ) " decretalium, et legum 
recte allegantur in judiciis, atque ad decisionem causarum ; et bene 
valet argumentum a rubro ad nigrum, hoc est, a rubrica ad textum 
canonis seu legis, dummodo rubrum non contradicat nigro." 2 Again : 
u Rubricae authenticae utiliter possunt allegari . . . declarative, nam 
quotiescunque verba canonis, legis vel statuti, ideoque nigri, sunt 
obscura, vel ambigua, possunt ac debent ea declarari per rubricam 
praecedentem." 3 

105. But it may be objected that Reiffenstuel speaks only of 
authentic headings, or so-called titles, that is, of headings added and 
approved by the proper superior, as are, v. g., the headings of the 
Decretals, which were added and approved by Papal authority. This 
is entirely correct. Now what follows from this ? That the headings 
■of the Baltimore chapters or decrees, being authentic (for they were 
made by the Baltimore Fathers themselves, and, together with the 
decrees, were revised or approved by the Holy See), can and should 
serve as guides for the construction of the decrees themselves. Hence 
a person might, perhaps not altogether without reason, assert that 
Decrees Nos. 502, 503 of the Second Council of Baltimore, which 
the Pamphlet construes as imposing the law of the Imprimatur for all 
books which treat, v. g., of theology, canon law, etc., simply impose 
the Imprimatur, at least directly, 4 for prayer-books only. For the 
heading of the decree or chapter is : " De libris inter precandum ad- 
hibendis." 

106. However it might be said that this mode of reasoning is op- 
posed to the express words of the Baltimore Fathers : "Jam vero eccle- 
siae lege, libri ad Religionem et Dei cultum spectantes sine Ordinarii 
approbatione praelo committi vetantur." 5 We reply : 1. One might 

1 Reiff., Prooem., n. 92. 2 lb., n. 96. — a lb., n. 99. 

4 We say " at least directly" for, as we have seen above, the Council's gen- 
eral way of speaking points to the inference that it wished the law of the Im- 
primatur to extend to books, v. g., treating of theology, canon law, etc. 

6 C. PI. Bait. II., n. 502. 
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reasonably doubt whether, by this "ecclesiae lex," the Baltimore 
Fathers meant the law of the Index. For they restrict the " ec- 
clesiae lex" to books on religion and divine worship, while the 
Index 1 extends the law of the Imprimatur to all books whatever, 
even though not treating of holy things in any sense of the term. 
Hence it would seem, as we have shown above, that by their " eccle- 
siae lex" the Baltimore Fathers meant the Tridentine law, which 
imposes the Imprimatur only for Bibles and the notes and comments 
on them. 

107. 2. Again, even though it were granted that by their " ecclesiae 
lex " the Baltimore Fathers meant the Index (which seems, at least, 
doubtful), a person might still say that they simply mention that " law " 
by way of illustration, i. e., in order to show that in imposing the obli- 
gation of the Imprimatur for Bibles, prayer-books, catechisms, and 
class-books, they merely act in accordance with the general law of 
the Church on this head. But they do not say that, apart from Bibles, 
prayer-books, catechisms, and class-books, this general law applies 
or obtains, at least in its entirety, in this country. 

108. Our third and final remark relates to the following words of 
the Pamphlet" 1 : " It seems queer that Rev. Dr. Smith, in his preface, 
ignores the obligation of complying with this law of the Imprimatur, 
whilst on page 246 he admits the law is of force for class-books for 
colleges, and states in the preface that his work, together with another 
volume to appear at an early day, will form a complete text-book of 
canon law." We reply : 1. In our preface, as quoted by the Pam- 
phlet* itself, we say: "To cause the book (the Elemmts) to be re- 
ceived with greater confidence, and to make sure that it contained 
nothing contrary to faith, good morals, and the common opinion of 
canonists, we cheerfully submitted it to our ecclesiastical superiors." 
Is this " an ignoring of the obligation of complying with the law on 
the Imprimatur " ? 

109. 2. An eminent ecclesiastic, who was One of the chief officials 
of the Second Plenary Council of Baltimore, wrote us some time ago 
that the Baltimore law 4 regarding class-books for schools and col- 

1 Reg. x. 2 P. 36. 3 P. 33. 4 C. PI. Bait. II., n. 496, 497. 
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leges never obtained, but was a dead letter from the very beginning. 
Hence, even though the above words of our preface could be con- 
strued (which we deny) as "an ignoring of the obligation of 
complying with the law of the Imprimatur," the Pamphlet's 1 insin- 
uation would be wholly groundless. For on page 246 of our Ele- 
ments we simply give the Baltimore law concerning class-books for 
schools and colleges. But this law, as was seen, seems to be in 
abeyance. 

no. Finally, the illustrious Bishop Fessler, Secretary to the Coun- 
cil of the Vatican, and justly considered one of the most learned men 
of the age, speaking of the law of the Imprimatur and the Index, 
says : " There are those who anxiously hold to the rigid letter of old 
laws of the Church, not bearing in mind that disciplinary laws change 
from time to time, according to the altered circumstances of the day, 
and that consequently it is the province of ecclesiastical science to 
penetrate the spirit and ascertain the origin of ecclesiastical laws ; to 
compare this spirit of the law with the state of things at different 
periods ; to see how, in accordance with the altered circumstances 
of the different periods laws on the same subject have, time 
and again, undergone change ; and finally, to infer from all this, 
whether a given law of the Church is still, and how far, adapted to 
our day." 2 

in. It is in accordance with this principle, that this author writes : 
"The law (Regula Indicis) imposing the Imprimatur for books, 
before publication, seems for more than one reason, to be no longer 
rigorously applicable everywhere. In fact the great number of books 
now published . . . makes it simply impossible to conform to the law 
of the Imprimatur. Most Bishops moreover would scarcely seem to 
have a sufficient number of competent men to perform the arduous 
task of examining the books to be published. This difficulty was 
already adverted to in the Council of Trent. Now, when we consider 
how much science has progressed since that time, and how greatly 
the duties of Bishops have been multiplied, the above reasons gain 
doubly and threefold in strength. No alternative would therefore 

1 P. 36. 8 Fessler, Vermischte Schriften, p. 127. Freiburg, 1869. 
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* 

seem left, but to apply the law in question with certain modifications 
rendered necessary by the present state of things, and even then to 
restrict it to cases where it seems altogether indispensable, and where 
its observance is feasible." 1 

112. Accordingly Fessler goes on to say, that books treating of 
faith and morals, when written for the laity, such as catechisms, 
prayer-books, and books of devotion, should be subjected to the 
Imprimatur. As to the question, how far it might be advisable to 
subject other books, namely, those on Theology, Canon Law, Ecclesi- 
astical History, &c, to the law of the Imprimatur, he thinks that no 
general rule can be laid down, since what may be necessary and' 
feasible in one place, may not be so in another. 2 



ARTIC LE VII. 

PASCHAL COMMUNION AND THE TRIDENTINE DECREE 

"TAMETSI" ON CLANDESTINE MARRIAGES 

IN THE UNITED STATES. 

113. The Pamphlet's sixth and last article treats (a) of the "real- 
value of Rev. Dr. Smith's Elements " ; 3 (b) of " Paschal Communion 
in the United States"; 4 (c) of the "Tridentine Decree Tametsi in 
the United States." 5 

114. I. — The Pamphlet's personal charges against us, under ita 
heading of " Real value of Rev. Dr. Smith's Elements" have been 
briefly disposed of in our introduction. Here we merely say that we 
shall be greatly obliged if our esteemed readers will have the kindness 
to compare our humble Elements with Craisson's excellent work, and 
to ascertain for themselves whether the charges of " literary piracy " 
and that our work is "for the most part a mere translation from 
Craisson," are true. We have no misgivings on the result of the 
investigation. 

1 Fessler, 1. c, pp. 178, 179. 2 lb., pp. 181, 182. 

3 Pamph., p. 37. 4 lb. 8 lb., p. 38. 
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115. II. We proceed to the Pamphlefs next objection. On page 
386 of our Elements of Ecclesiastical Law, we say that except in cer- 
tain parishes of California, the faithful with us can make their Paschal 
Communion everywhere. To this the Pamphlet objects that the 
" obligation of receiving Paschal Communion in the Parish church 
exists not only for certain parishes of California, but for the whole 
of the Province of San Francisco . . . and also in the Diocese of 
Cleveland.." 1 

116. Our answer is, that if the faithful in "the whole of the Prov- 
ince of San Francisco — which includes not only California, but also 
Nevada and all the territory east to the Colorado River " — are bound 
to make their Paschal Communion in their parish churches (which 
however does not appear from any document or statement of the 
Pamphlet 2 ), this obligation exists not by virtue of the jus commune or 
the general law of the Church — since there are only some, or as the 
Pamphlet holds, no canonical parishes in the Province of San Fran- 
cisco — but by virtue of the particular law of these places. The same 
applies to the diocese of Cleveland, where, according to the Pamphlet 
itself (page 37), the faithful are obliged, by special Episcopal enactment, 
"to receive their Paschal Communion in their Parish church." 

117. Now on page 386 of our Elements, we speak only of the general 
law of the Church, as is apparent from our words as quoted by the 
Pamphlet z itself. We say : "The faithful . . of these parishes (Canon- 
ical parishes in California) are . . bound by all the duties of parish- 
ioners, as laid down by the jus commune. Hence they must receive 
their Paschal Communion in their parish church." 4 It was not our 
intention to explain the special laws of any particular Diocese, but 
merely to give the common law of the Church, in its general applica- 
tion to this country. This the Pamphlet seems to forget, when it 
blames us for not mentioning the particular law regarding Paschal 
Communion said by it to be prevalent in the Diocese of Cleveland. 

118. III. The third objection of the Pamphlet refers to our views 
regarding the decree "Tametsi." On page 391 of our Elements, 
we explain, 1, that where the Tridentine Decree " Tametsi " obtains, 

1 lb., p. 37. 2 P. 37, cf. p. 18. 3 P. 37. 4 Our Elements, n. 654. 
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marriages unless contracted in the presence of the proper parish 
priest (parochus proprius) and at least two witnesses are null and 
void ; 2, that while in most of our Dioceses, this Decree does not 
obtain, it is observed in some Dioceses, namely — as we say in a foot- 
note — in all the Dioceses composing the Provinces of New Orleans 
and San Francisco ; in the Diocese of Vincennes ; and in certain 
parts of the Dioceses of St Louis and Alton. Here the Pamphlet 
objects (a) that our treatment of this important subject is insufficient, 
and that " our times demand further treatment of this question in a 
work on Canon Law;" (b) that our "teaching as far as it relates to 
the Dioceses of St. Louis and Alton is incorrect ;" (c) that the "De- 
cree Tametsi is of force in several Dioceses not mentioned by us." 1 

119. We reply first: The charge of insufficient treatment might, 
perhaps with far greater justice, be made against the Pamphlet than 
against us. For we do not in the place quoted speak ex professo of 
the impediment of clandestinity, while the Pamphlet impliedly pro- 
fesses to give the question " the further treatment which our times 
demand," and which "the practical importance of this question and 
of the difficulties it involves " require. To the Pamphlet therefore do 
we quite naturally look for an exhaustive treatment of the subject. 
Yet strange to say, it does not even allude to some of the most 
practical questions on the subject under discussion. Thus it passes 
over in complete silence the question as to who is meant by the proper 
parish priest, or before whom the marriage must be contracted, v. g., 
by persons who move from State to State, from diocese to diocese, 
from parish to parish. This, no one will deny, is a very practical 
question, especially in a country like ours, where people constantly 
move from place to place. Now this question is briefly though, we 
think, clearly treated on pages 650, 658 of our Elements, notwith- 
standing the Pamphlet's charge of insufficient treatment. 

120. We reply secondly : The Pamphlet, by glancing at pages 389, 
390 of our Elements will find that, as we have already observed, we 
do not treat ex professo of the impediment of clandestinity, but merely 
" of the Rights of Parish Priests in places where the Decree Tametsi 



1 Pamph., p. 38. 
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is in force." 1 The treatment in full or ex professo of the impediment 
of clandestinity or the Tridentine Decree Tametsi belongs, as every- 
body knows, to the treatise on matrimony. Hence it is that we pur- 
posely reserved its fuller discussion for the second volume of our 
Elements, where we shall, from the standpoint of Canon Law, treat of 
the Sacraments and consequently also of matrimony and the Decree 
Tametsi. 

121. Before going any farther, let us see how and with what accuracy 
the Pamphlet gives us that " further treatment of this question," which 
" our times demand." It affirms as certain that " even Bishops can- 
not ex potestate ordinaria validly promulgate this Decree (Tametsi) 
outside of Canonical Parishes." 2 In proof of this proposition, it 
quotes among others, Father Konings and St. Alphonsus. Here it 
is due to Father Konings to say that the Pamphlet thoroughly mis- 
understands not a few of his statements. That Bishops cannot with- 
out a Papal indult promulgate the Decree Tametsi out of canonical 
parishes, Father Konings affirms as an opinion certo probabilis, but 
not as certain. 

122. Again the Pamphlet* quotes Father Konings as construing 
the answer of the Holy See — in regard to the Promulgation of the 
Decree Tametsi, outside of Canonical Parishes by the Bishop of 
Kingston, Canada — as a declaration " that the promulgation of this 
Decree outside of Canonical Parishes cannot be valid." This must 
be a mistake. Father Konings 4 expressly says that the above answer 
was sufficiently obscure (satis obscura), but seemed to the Quebec 
Fathers to mean that the promulgation out of Canonical Parishes was 
not valid. St. Alphonsus, 5 as quoted by the Pamphlet, speaks not of 
canonical parishes, but merely of the question, what is to be done 
when the proper parish priest cannot be had or is inaccessible. 

123. We now pass to the Pamphlet's next objection, which is, as we 
have seen, that our "teaching as far as it relates to the Dioceses of 
St. Louis and Alton is incorrect ; " that " moreover, the Decree Tametsi 
is of force in several Dioceses not mentioned by us." 

1 Our Elements, p. 390. 2 Pamph., p. 38. 3 P. 39. 

4 Theol. Mor., t. II., p. 270, Col. I., not. 2, ed. 2. e Lib. vi., n. 1079. 
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124. We answer : i°. Our statement is taken from Father Konings, 1 
who, as we are assured, acted upon the most trustworthy and reliable 
information. Again we state in our Elements? with Father Konings, 
that the Decree Tametsi obtains or is observed in all the Dioceses of 
the two Provinces of New Orleans and San Francisco. Now, as any one 
can easily ascertain from Sadlier's Almanac, 3 these provinces contain 
eleven Dioceses and one Vicariate-Apostolic. Thus the Province of 
New Orleans contains the Dioceses, 1, of New Orleans ; 2, Galveston ; 
3, Little Rock ; 4, Mobile ; 5, Natchez ; 6, Natchitochez ; 7, San 
Antonio ; 8, The Vicariate Apostolic of Brownsville. 4 The Province 
of San Francisco contains the dioceses, 1, of San Francisco ; 2. Grass 
Valley ; 3, Los Angelos and Monterey. Besides we say, the Decree 
Tametsi obtains also throughout the whole Diocese of Vincennes, and 
in parts of the Dioceses of St. Louis and Alton. Hence according to 
Father Konings, as followed by us, the Decree Tametsi obtains in 
eleven dioceses, one Vicariate-Apostolic, and in parts of two other 
dioceses. 

125. 2 . — Having carefully read the documents and letters put 
forth by the Pamphlet? we yet fail to see how they prove * its 
assertion that the Decree Tametsi is of force in all the seventeen 
Dioceses enumerated on page 45. That these documents and letters 
do not prove the Pamphlet's conclusion, any one may see who care- 
fully reads and ponders what Father Konings has, in a masterly man- 
ner, explained in his Compendium Theologiae Moralis? where, among 
others, the answers of the Holy See to questions from different 
Bishops are interpreted in a different manner from that of the Pam- 
phlet, and we think nearer the truth. 

126. 3 . — The illustrious Archbishop Kenrick 7 cites the very 
statute of the diocesan synod of St. Louis which is quoted by the 
Pamphlet* in support of its assertion that the Decree Tametsi obtains 

throughout the whole of the Diocese of St. Louis," 9 and interprets 



1 Theol. Mor., n. 1608. 2 P. 391, note 113. 3 P. 58 sq. 

4 This Vicariate is erroneously called a diocese by the Pamphlet (p. 45). 
5 P. 40-46. 6 N. 1604-1609. 7 Theol. Mor., tr. 21., n. 184. 

8 P. 43- 9 Pamph., p. 44. 



a 
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it quite differently. He restricts it to certain Canonical Parishes 
erected of old in the Diocese of St. Louis. His words are : " Sed 
ad paroecias olim erectas restringenda haec putamus." Nay, this 
great theologian holds in general that even in Dioceses where the 
Decree Tametsi obtains, v. g., in the Diocese and Province of New 
Orleans, it is actually of force only in parishes proper, or quasi 
parishes, not in missions. Here are his words : " Id igitur pro certo 
habemus, legem Tridentinam ad ea arctari loca in quibus paroeciae 
erectae sunt, vel ecclesiae instar parochialium, apud quas sacerdos 
actu residet, curam gerens animarum intra designatos limites ; non 
autem respicere ecclesias quae rure et in missionibus passim erectae 
sunt." 1 The learned Dr. Heiss, 2 now Bishop of La Crosse, quotes 
the above statement of Kenrick without dissenting from it. 

127. 4 . — We think the Pamphlet was led to that surprising result 
of its investigation by entirely losing sight of a most important prin- 
ciple laid down by Canonists on this matter. Dr. Feije, the distin- 
guished author of " De Impedimentis . . . Matrimonii," in speaking of 
those dioceses and places in the United States, where the Tridentine 
Decree Tametsi is said to obtain, lays down the general rule that 
from the fact that the Decree is said to be promulgated in a district or 
diocese, we are not forthwith to infer that it is of force in each and 
every mission or parish of such district or diocese, but are to take into 
consideration the condition not only of such country, or even diocese, 
but of every such particular locality or mission. His words are : " In 
praedictis omnibus non regionis tantum vel dioecesis, sed singulorum 
locorum ratio habeatur necesse est." 3 

128. 5 . — The Pamphlet seems to have completely forgotten the 
principle which Craisson thus expresses: "Est autem necessarium 
quod dictum Decretum (Tametsi) in singulis parochiis fuerit promul- 
gatum, et quidem vulgari et intelligibili idiomate ; nee sufficiens esset 
quod publicatum fuisset in Synodo." 4 Bishop Heiss 5 also states this 
in an excellent manner: "Ab auctoribus," he says, "statuitur, non 



1 Kenrick, 1. c, n. 185. 2 De Matrim., p. 170, note 2. 

3 Feije, de Imp., n. 335. Lovanii, 1874. 4 Man., n. 4343. 
5 De Matr., p. 171. 
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sufficere, si solum in synodo dioecesana vel simili modo contigit 
promulgatio. . . ." 

129. 6°. — The Pamphlefs expedient by which it endeavors to rec- 
oncile its teaching on the one hand that " Bishops cannot, by their 
ordinary power, validly promulgate the Tridentine Decree Tametsi 
excepting in Canonical parishes," and on the other, that this Decree 
obtains in seventeen Dioceses, which have no Canonical Parishes, 
seems to us useless. Its argument is : " There is no contradiction 
between these two conclusions if we hold that the promulgation made 
in this country was of papal, not of episcopal power." 1 We confess, we 
never heard or read of a papal as distinguished from an episcopal 
promulgation. We have heard indeed of a papal Declaration. But 
then, declaration is not promulgation. Students of the treatise on 
Matrimony know, that by such declarations the Popes do not pro- 
mulgate that famous Decree, but merely declare whether it has been 
duly promulgated or is at least observed and is consequently promul- 
gated and obligatory by custom. 2 Where it has been duly promul- 
gated, whether formally or at least virtually, i. e., by custom — namely, 
where the Decree, though not formally promulgated, is nevertheless 
observed — it is binding, not by virtue of the Papal Declaration, but 
by virtue of the Promulgation, which is now authentically declared to 
have been duly made, either formally or virtually. 

x 3°- 7°« — Again, the Pamphlet seems not to remember that, as 
the Decree Tametsi may become obligatory by custom even where 



1 Pamphlet, p. 44. 

2 Cf. Konings, n. 1605. That this Decree mayj^e obligatory by custom, 
even where it was never formally promulgated, is thus stated by Father Ko- 
nings : " Decretum Tridentinum " (Tametsi),"promulgatum/ra?j##z?72/r l aut certe 
ac si promulgatum fuisset, vim kabet,'ubi tanquam conditio sine qua non valoris 
Matrimonii aliquo tempore fuit servatum. Ratio est, quia non sic servaretur, 
nisi vel formaliter, vel virtuatiter, vi scilicet consuetudinis legis inductivae, 
promulgatum fuisset (Ben. XIV. de Syn., L. xii., c. v., n. 6)." This principle 
will also enable the reader to understand why Father Konings (n. 1608), in ask- 
ing " In quibusnam Foederatorum Statuum . . locis Decretum observetur " — 
lays so much stress upon the word observetur, printing it with capitals. For 
where the decree is observed, it becomes caeteris paribus obligatory by this 
custom or observance. 
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it was never formally promulgated, so it may also, by virtue of custom 
to the contrary, cease to bind, where it was properly promulgated. 
Thus St. Alphonsus 1 expressly states that this Decree, like other 
laws, ceases to be of force by decennial custom to the contrary. 

131. 8°. — Finally, we remark that this whole question is surrounded 
by no ordinary difficulties and perplexities, as appears already from 
the Second Plenary Council of Baltimore, where the whole matter, on 
account of certain practical difficulties, v. g., that relative to the ques- 
tion of domicile, seemed so uncertain and difficult of settlement, that 
the Bishops assembled thought it best that the Holy See should 
declare that the Decree Tametsi obtained nowhere except in the 
Province of New Orleans. " Ut omnis," say the Baltimore Fathers, 
" controversia auferatur, conscientiarum securitati consulatur . . opti- 
mum fore nobis ividetur., Si Summae Sedis auctoritate, ea disciplina 
quae jam fere ubivis apud nos viget, universe in hac regione, excepta 
Provincia Neo-Aurelianensi, instituatur." 2 



1 Lib. VI., n. 1079. 8 C. PI. Bait. II., n. 340. 



Reply to the American Catholic Quarterly Review, of 

October, 1878. 



ARTICLE I. 

ARE CANONICAL PARISH PRIESTS IRREMOVABLE ACCORDING 
TO THE COMMON LAW OF THE CHURCH? 

132. The American Catholic Quarterly Review, in its October Num- 
ber, 1878, devotes ten full pages of closely printed matter to a review 
of the second edition of our Elements of Ecclesiastical Law ; nay, not 
content with this, it returns to the subject in its review of the Cleve- 
land Pamphlet refuted above, and gives two additional pages to criti- 
cising our work. Now what are the Quarterly 's objections? They 
may be reduced to these : 1. That our Elements is written in English; 
2, that we hold erroneous views regarding (a) the irremovability of 
Parish Priests, (b) the jura stolae, (c) and the approbation of the 
Baltimore Decrees ; 3. That the Cleveland Pamphlet " has succeeded 
in proving all the chief points that our book gave it occasion to dis- 
cuss," and that consequently our teaching as impugned by the Pam- 
phlet is erroneous. 

133. The Quarterly's endorsement of the Pamphlet, and its remarks 
regarding the approbation of the Baltimore Decrees have been suffi- 
ciently disposed of in the preceding pages. It only remains for us 
now to answer the remainder of the Quarterly's objections — namely, 
those relating to irremovability and the jura stolae. Before entering 
upon the discussion of these questions, we shall briefly reply to the 
objection that our book is written in English. The Quarterly thus 
states the objection : " In the first place, the book (our Elements) is 
written in English. And this is a fatal objection. Latin is the lan- 
guage of the Catholic Church, and is likewise, or should be, the 
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language of our schools and of our text-books. Outside of the 
Church, the wicked spirit of heresy prompts her enemies to hate the 
Latin language." 1 

1 134. We answer: i. Even though we admit that "the wicked spirit 
of heresy prompts the enemies of the Church to hate the Latin 
language," does it follow that Catholic authors who write in the 
vernacular, even though it be chiefly or exclusively for the clergy or 
ecclesiastical students, are "prompted" to do so "by the wicked 
spirit of heresy " ? Surely the Quarterly cannot be prepared to com- 
mit itself to such an inference. A number of Catholic canonists 
have written text-books on Canon Law in the vernacular, v. g., Card, 
Gousset, "Exposition des Principes du droit canonique"; 2 Salzano, 
"Lezioni di Diritto Canonico" — a work which in 1850 had already 
gone through seven editions ; Phillips, " Manual of Canon Law 
(Lehrbuch, &c.)," and a number of others. Were these authors 
"prompted by the wicked spirit of heresy" ? 

135. 2. Again, St. Alphonsus wrote, among others, the following 
works in Italian : (a) " Pratica del Confessore per ben esercitare il 
suo ministero " ; (b) " Istruzione et pratica per li confessori "; (e) 
" II confessore diretto per le confessioni della gente di campagna "; 
(d) "Istoria dell' Eresie." Was St. Alphonsus perhaps "prompted" 
to write in Italian, " by the wicked spirit of heresy " ? Again, Pavone 
wrote his " Spicilegio Canonico " and " Guida Liturgica " in Italian. 
Father Perrone, S. J., wrote many of his small works on Catholic con- 
troversy in Italian, e. g., "II Protestantesimo e la regola di fede," 3 
vols. Father Hill, S. J., has written the two volumes of his text-book 
of Philosophy in English. Were these writers "prompted by the 
wicked spirit of heresy " ? 

136. 3. In the preface to the first edition of our Elements, we say : 
" It seems scarcely necessary to state the motives that induced us to 
make use of the English language. . . . Besides, it was thought that 
numerous technical and so to say traditional phrases, so peculiar to 
works of this kind written in Latin, might be difficult of understand- 
ing, especially in a country like ours, where ecclesiactical law has not 



1 Am. Cath. Quart. Rev., p. 743, Oct. 1878. 2 Ap. Craiss., n. 77. 
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as yet come to be universally studied." * 4. We have received both 
oral and written assurances from all sides, commending our course in 
writing the Elements in English. Among others, we refer to the 
opinion of the learned and illustrious Bishop of Natchez : " I think 
too, in this case, he (Dr. Smith) did well to give it (the Elements) in 
English. I would rather students should study their Canon Law in 
Latin. But as there was no such work in the country before, it is 
well that this answers both for students and for other readers." With 
this view, we entirely coincide. 

137. The Quarterly's second objection to our Elements is thus given 
by it : " It cannot be said of the book under consideration (The Ele- 
ments) that it is always accurate and exact in its statements." 2 In 
proof of this, it refers to our views concerning irremovability and the 
jura stolae. In the present article, we shall confine ourselves to the 
question of irremovability, reserving the discussion of the jura stolae 
for the following article. 

138. On pages 373, 374, we treat of the questions (a) whether 
irremovability is essential in order that one may be a true Parish 
Priest ; (b) whether the irremovability of Parish Priests is contrary to 
Canon Law ? We state that in both cases there are two opinions — 
one affirmative, the other negative, and we quote Leurenius, Ferraris 
and Soglia as being in favor of the affirmative. Against this teach- 
ing, the Quarterly objects, (a) that " the state of the question is not 
properly laid down." 3 For, " if among these rights and privileges, 
anciently conferred, had been amongst others, that of perpetuity, from 
the legislation of to-day it would clearly follow, that that right or priv- 
ilege has been withdrawn ;" 4 (P) "that the opinions of Ferraris and 
Soglia, in this connection, are not correctly represented to the reader ; " 5 
(c) " that Leurenius does not stand up for the affirmative side." 6 

139. Before giving a direct reply, we premise : 1. Our teaching on 
pages 373, 374 of our Elements, to wit, that there are two opinions on 
the question, whether irremovability is essential in order that one 
may be a true Parish Priest, must not be misunderstood. By " essen- 

1 Our Elements, p. 5. 2 Quarterly, 1. c, p. 748. 3 lb. 

4 lb., p. 750. 5 lb., p. 748. 6 lb., p. 749. 
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tial irremovability," 1 we do not mean that the office of a Canonical 
Parish Priest has irremovability annexed, independently of the " law- 
making power of the Church " ; for we explicitly say in our Elements? 
" that Parish Priests are merely of ecclesiastical, not of divine institu- 
tion." Hence, as the Quarterly very justly remarks, " if there ever 
had existed in the Church such a thing as essential irremovability of 
these functionaries (Parish Priests), it must have been so in virtue of 
the law-making power of the Church. It was this power, and this 
alone, that could call into existence such an office (that of Parish 
Priest), and assign its duties, rights, privileges, and limits." 3 

140. Our question therefore on page 373 is equivalent to or 
synonymous with this one : Is irremovability essential in such a man- 
ner that according to the law or discipline of the Church, no one is 
canonically a true Parish Priest in the strict sense of the term, who 
is removable ad nutum ; in other words, is irremovability, according 
to the general law or discipline of the Church, one of the essential 
elements of the office of a Canonical Parish Priest, in the strict sense 
of the word ? 

: 141. 2. We say "in the strict sense of the term"; for we admit 
that in a broad sense, removable Parish Priests are, and may be 
called Parish Priests, just as manual benefices are styled benefices, 
though they are not benefices in the strict meaning of the word. 
3. We premise finally, that from the above explanations, it is evident 
that two questions asked on pages 373, 374 of our Elements, namely : 
First, Is irremovability essential in order that one may be a true 
Parish Priest ? Secondly, Is irremovability contrary to Canon Law ? — 
are but two different ways of expressing and developing the same 
thing, namely, whether by the common law or discipline of the 
Church, Parish Priests in the strict sense of the term are irremovable. 
For if it be said that irremovability is essential according to the law 
or discipline of the Church, it follows that removability is contrary to 
this law or discipline, and vice versa. 

1 To avoid any possible, misunderstanding, we do not in our Elements even 
once use the phrase " essential irremovability," so uniformly employed, and 
so persistently attributed to us, by the Quarterly. 

2 P. 369. s Quarterly, 1. c., p. 750. 



*j2 IRREMOVABILITY OF PARISH PRIESTS. 

142. Having premised this, we now answer directly. We absolutely 
deny that "from the legislation of to-day" it follows, that the privilege 
of perpetuity or irremovability has been withdrawn, or that the 
law of irremovability has been abrogated, "and that the contrary is 
now the law of the Church." x In fact, it is but charity to say that 
the Quarterly must have penned those assertions hastily and without 
due reflection. For, taken as they stand, they can have but one 
meaning, to wit, that according to the law or discipline of the Church, 
irremovability is not only no essential element of the office of Parish 
Priests proper, but even that all Parish Priests are at present remov- 
able ad nutum. In fact, the Quarterly expressly asserts this. Here 
are its words: "The contrary (i. e., the removability of Parish 
Priests) is now the law of the Church." 2 

143. This teaching would be so obviously erroneous and in such 
open contradiction with the present discipline of the Church that we 
are unwilling to believe that the Quarterly could have intended to con- 
vey it. For no one will deny that at present, to use the words of the 
illustrious Phillips, 3 " Regulariter parochus in perpetuum constituitur." 
The Quarterly itself admits " that parochi perpetui (i. e., irremovable 
parish priests) and parochi amovibiles may both coexist, as they do, in 
the Church." 4 The Quarterly therefore either openly contradicts 
itself or we must assume that its meaning is entirely different from 
what its words clearly and obviously convey. Hence we shall give 
it the benefit of the doubt, and assume for the present that it meant 
to say, that according to the present discipline of the Church, Parish 
Priests in the strict sense of the term may be removable as well as 
irremovable ; that irremovability is not essential, so that one may be 
a true Parish Priest, in the strict sense of the word, without being 
irremovable ; that therefore the removability of Canonical Parish 
Priests in the strict meaning of the words, is not contrary to Canon 
Law, or the common law of the Church. 

144. This teaching, the Quarterly advances as absolutely certain, 
so much so, that it even brands as an error the supposing, as we do 
in our Elements, that there may be two opinions on the subject. In 

1 Quarterly, 1. c, p. 750. 2 lb. 

3 Comp. § 168, ed. Vering. Ratisb. 1875. 4 Quart., 1. c, p. 750. 
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truth, we express no personal opinion in our Elements, but merely- 
state that there are two opinions on the subject, without inclining to 
either. Nay we even give the arguments for the negative or the 
Quarterly 's opinion more fully than those of the affirmative, thereby 
showing that we were completely unbiased. And yet the Quarterly 
thus takes us to task : " In the name of common sense, how is it 
possible that any Catholic canonist could seriously entertain the 
question, whether Parish Priests are ex rei natwa irremovable, or 
whether their removability is contrary to Canon Law ? " 1 

145. After this digression, we return to our answer. We deny the 
Quarterly's entire argument, as being opposed to the common law or 
discipline of the Church, and the general teaching of canonists. We 
affirm that not only " in the name of common sense," but also in the 
name of sound ecclesiastical jurisprudence, " it is possible," nay even 
certain, " that any Catholic canonist can seriously entertain the above 
questions." In fact, canonists generally teach that benefices proper 
have essentially, or by their very nature, or as the Quarterly puts it — 
ex rei natura, irremovability annexed, so much so, that according to 
them, benefices not having irremovability attached, or whose incum- 
bents are removable ad nutum, are not benefices proper. Now, 
according to the jus commune, Canonical Parishes proper are, as all 
admit, benefices proper, i. e., in the strict sense. Therefore, &c. 
The minor of this syllogism is too evident and too commonly admit- 
ted, to admit of discussion. 

146. We therefore pass to the major, which is thus proved by 
Reiffenstuel : 2 " Quod de essentia (let the Quarterly note the word) 
beneficii ecclesiastic! sit, ut non conferatur ad certum duntaxat tem- 
pus, sed in perpetuum (hoc est, ad totam vitam beneficiati . . .) de- 
sumitur ex can. Sanctorum, dist. 70. ibi : " In qua Ecclesia quilibet 
intitulatus est, in e&perpetuo perseveret." Id ipsum confirmat textus 
in cap. un. juncta Glossa v. Perpetui. de Capell. Monach. in 6. atque 
tenet Abbas, consil. 46. n. 1. lib. ii. dicens, proprium esse beneficii 
ecclesiastici, ut sit perpetuum quantum ad eum, cui confertur . . . atque 
fusissime, et ex professo tradit Pyrrhus Corradus, lib. I. Praxis bene- 
ficiar. cap. vi., n. 261. et seqq. Accedit ratio, quia inter ecclesiam et 

1 Quarterly, 1. c, p. 749. n - Lib. III., tit. v., n. 9. 
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presbyterum, est matrimonium spiritale, can. sicut in unaquaque, 21, 9, 
2 ubi Ecclesia dicitur sponsa vel uxor presbyteri; aut potius 
quasi matrimonium (nisi presbyter ille sit episcopus) prout late pro- 
bat Fagnanus in c. Quanto, n. 5 et 6, de Translate Episcop. Atqui 
matrimonium, ex sua natura est perpetuum : idem ergo dicendum de 
beneficio ecclesiastico, utpote matrimonium, vel quasi matrimonium 
involvente." Again this author says : " Et quidem quod saecularia bene- 
ficia ex sua natura sint perpetua . . . desumitur can. Praecepta. dist. 55. 1 

147. Leurenius teaches the same: "Dividitur," he says, "bene- 
ficium in manuale et non manuale. Manuale est, quod . . . Non 
Manuale (est), quod confertur irrevocabiliter ; nimirum in titulum per- 
petuum non auferibile sine gravi causa in jure expressa . . . qualia 
spectato jure communi sunt omnia beneficia saecularia." 2 Ferraris also 
says : " Cum de natura beneficii proprie dicti sit, ut institutum in eo " 
(the person appointed to it) ll, perpetuo duret" 3 This is moreover 
evident from the fact that canonists teach that manual benefices, or 
those which have irremovability not annexed, are not benefices in the 
proper sense of the term. 4 Moreover canonists commonly define a 
benefice to be, among others, the jus perpetuum of incumbency. 

148. Finally, Zamboni, in his " Collectio Declarationum S. C. C.", 5 
gives the following conclusions from the decrees of that congrega- 
tion: 1. "Beneficii ecclesiastici ingenita est conditio, ut suapte 
natura sit perpetuum," 9 Aug. 1732. 2. "Adversatur dispositioni 
concilii Tridentini, sess. 14, c. 9, et naturae beneficii, quum per- 
petuum sit, ut ad nutum amovibile evadat." 19 Sept. 1767. 3. " Licet 
perpetuitas censeatur de essentia beneficii, non tamen repugnat, ut 
speciali quodam jure manuale reddatur." 23 Feb. 1773. 

149. It is in accordance with this doctrine that canonists com- 
monly teach that by the common law of the Church (which still 
obtains, for it has not been revoked), Canonical Parishes have irre- 
movability attached ; in other words, that Canonical Parish Priests 

1 Reiff., 1. c, n. 46. 

2 Leur. For. Benef., P. I., q. 32, n. 4. Col. Agripp. 1735. 

3 Ferraris, v. Beneficium, art. I., n. 36. 

4 lb., cf. Reiff., 1. c, n. 52. 

5 Vol. IV., p. 41, v. Beneficium, § xix. Atreb. 1864. 
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proper are by the jus commune essentially (in the sense above ex- 
plained) irremovable. Thus Boiiix expressly says : " Ex jure com- 
muni, quodlibet beneficium curatum saeculare (i. e., every Canonical 
Parish in charge of secular ecclesiastics) censendum est perpetuum, 
hoc ipso quod non constet de contrario, sive expresse per instrumen- 
tum fundationis, sive aequivalenter alio modo." 1 

150. De Angelis teaches the same, "Porro," he says, "Episcopus 
vel in titulum alicui concedit hanc parochiam, 2 et tunc ejus positio 
secundum canones est perpetua, ac dicitur verus Parochus et verus 
beneficiatus. Neque est necessarium ut Episcopus Parocho consti- 
tuat inamovibilitatem (quando eum titularem fecit 3 ), sed haec ina- 
movibilitas procedit ministerio juris, quia beneficia non ad tempus seu 
manualiter, sed in perpetuum conceduntur. . . . Quinimo ex allegatis 
juris canonici principiis ego non puto, quod Episcopi dioecesani, sive 
Concilia Provincialia possint istis Parochis in parochiis titulariter 
constitutis tollere jus inamovibilitatis absque speciali S. Sedis venia, 
quae sola potest beneficia perpetua facere manualia." 4 Soglia, Fer- 
raris and Leurenius also teach, as we shall see, that Canonical Parish 
Priests proper are dejure communi irremovable. 

151. The author (Icard) of the " Praelectiones Juris Canonici, in Sem. 
S. Sulpitii," 5 expressly writes : " Jure communi Ecclesiae parochiales 
rectori dantur in titulum perpetuum, et consequenter Parochi sunt 
inamovibiles. . . . Ea quippe est conditio ordinaria officiorum Ecclesi- 
asticorum, juxta disciplinam a pluribus saeculis inductam, ut dentur 
possidenda modo permanenti. ' ' 

152. Is it then true that the right or privilege of irremovability has, 
according to the regulation of to-day, been withdrawn, and that the 
contrary or removability ad nutum is now the law of the Church " ? 6 
Is the teaching of the above canonists " in open contradiction with 
the doctrine or received discipline of the Church" ? 7 

1 De Par., pp. 233, 235. 

2 That is, the Bishop appoints a person parish priest proper, not merely vicar. 

3 When the Bishop has appointed him parish priest, not merely vicar. 

4 De Angelis, Praelectiones Juris Canonici, t. I., P. II., p. 53. Romae, 1877. 
6 Tom. I., p. 414, n. 230. Parisiis, 1875. 6 Quarterly, 1. c, p. 750. 

1 Cf. ib., p. 749. 
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153. But here the Quarterly 1 objects that "the opinions of Ferraris 
and Soglia are not correctly represented to the reader "; that neither 
they, nor Leurenius, as quoted by us, "sustain the affirmative," or 
hold that Parish Priests are, by the law or the discipline of the 
Church, essentially irremovable. For, " Cardinal Soglia distinctly 
recognizes the existence of removable {amovibiles) parish priests 
almost on the same page as that whence Dr. Smith draws his quota- 
tion. For, speaking of the duty of saying mass for one's parishioners 
on Sundays and festivals, he says, ' that all parish priests are bound 
by this obligation,' whether they be irremovable or removable parish 
priests (sive perpetui sive amovibiles parochi sint)P 2 

154. We answer: 1. We deny that the words "whether they be 
irremovable or removable parish priests {sive perpetui sive amovibiles 
parochi sint)" are contained " almost on the same page as that whence 
we draw our quotation," or in any other part of Cardinal Soglia's 
work. We quote in our Elements from, and at present also use, the 
edition of Naples, 1864, torn. II., pp. 44, 45 — which bears the con- 
gratulatory letters of Popes Gregory XVI. and Pius IX. In this 
edition the above passage given by the Quarterly reads thus : " Prae- 
cipua Parochorum officia haec sunt : 1. Dominicis et festis diebus 
sacriflcium pro populo offerre et applicare, qua de re confer Const. 
Benedicti XIV. incipient. Cum semper." Not the remotest mention 
is made of the Quarterly's " sive perpetui, sive amovibiles parochi sint." 

155. 2. Cardinal Soglia, vol. 2, p. 44, as quoted in our Elements* 
expressly defines a Parish Priest to be one who is irremovably placed 
in charge of souls. His words are : " Parochi sunt Presbyteri, quibus 
intra certos limites Dioecesis assidua etperpetua animarum cura tradita 
est." 4 Have we, then, " not correctly represented the opinion of 
Soglia to the reader " ? Have we " done a real injustice to Cardinal 
Soglia"? 

156. But what about Ferraris? The Quarterly 5 says: "In look- 
ing cursorily over Ferraris's edition . . . printed in Naples, in 1874 
(sub. Earochia, Earochus), we do not find the words alleged " (in our 



1 P. 748. 2 Quarterly, p. 749 3 P. 374, note 30. 

4 Tom. II., p. 44. Neapoli, 1864. 5 P. 749. 
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Elements, page 374), " rectores stabiles, perpetui. . . . But we have read 
enough of Ferraris to know that nowhere does he make it a point, or 
insist on it, that the Parish Priest is essentially ex natura rei or vi 
juris irremovable." 

157. Our answer is: 1. The Quarterly, we make bold to say, by 
again glancing at Ferraris, m. parochia, n. 3, 14, will not fail to find 
the words rectores stabiles, perpetui as quoted by us. Here are the 
passages in which these words occur: "Parochia stricte et proprie 
sumpta est certus territorii districtus . . . habens unum rectorem sta- 
bilem" 1 . . . Quarto requiritur, ut unum solum, 2lc perpetuum Rectorem, 
seu Parochum (Parochia) habeat." 2 

158. 2. That irremovability is, according to Ferraris, essential to the 
office of Parish Priest proper, and that consequently the words Rector 
stabilis, Rector seu Parochus perpetuus, as used in the above passages, 
are not merely " a loose form of the Tridentine formula perpetuum 
peculiaremque parochum" is evident from those very passages. For in 
these passages, Ferraris, as we shall also point out a little farther on, 
lays down the essential conditions or the constitutive elements of a 
Canonical Parish proper, and enumerates perpetuity or irremovability 
as one of them. 3. Besides, as we have already shown, Ferraris 3 
distinctly asserts that irremovability or perpetuity of incumbency is 
of the essence or nature of Benefices proper. 

159. We come now to Leurenius. The Quarterly^ writes: "We 
have no copy of Leurenius, but we feel sure the same will be found 
true of him also, viz., that he does not stand up for the affirmative 
side, perhaps does not even mention the question, but merely repeats 
with more or less fulness, the Tridentine formula, perpetuum pecu- 
liaremque parochum" This must be an oversight. For Leurenius in 
his learned work Forum Beneficiale, Pars L, q. 177, expressly teaches 
that the irremovability of Parish Priests is laid down by the jus com- 
mune, and that no custom whatever to the contrary can authorize the 
appointment of removable Parish Priests to Canonical Parishes. 
Here are his words: "Quaestio 177. Num Ecclesiae parochiali non 

1 Ferraris, v. parochia, n. 3. lb., n. 14. Genuae, 1768. 

3 V. Beneficium, art. I., n. 36 ; cf. supra, n. 146. 4 P. 749. 
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unitae " (i. e., a parish not united to a monastery, chapter, or other 
ecclesiastical corporation), " constitui possit Parochus amovibiliterl 
Respondeo negative, etiam non obstante consuetudine quacunque 
contraria. Corrad., 1. 3, c. 9, n. 39, citans Gonz. . . . ; in parochialibus 
enim Ecclesiis difficile admitti consuevit (vel etiam, ut ait Corrad., 
non debet admitti) manualitas (removability ad nutuni) ; eo quod sicut 
matrimonium carnale ad tempus non contrahitur, ita nee spiritale . . . 
Nihilominus etsi de jure communi status beneficii curati sit status 
perpetuitatis (irremovability) non manualitatis (removability) . . . posse 
tamen hunc statum mutari 40 annis completis cum possessione et 
statu manualitatis, insinuat Corrad." 1 Have we then " taken an un- 
pardonable liberty with Leurenius " ? 

160. " But," continues the Quarterly, 2 "we feel sure that Leurenius 
merely repeats with more or less fulness the Tridentine formula per- 
petuum peculiaremque parochum." This too must be an inadvertence. 
For Leurenius, in the above passage, does not even allude in the 
slightest manner to that Tridentine formula or the Tridentine Decree 
(sess. 24, c. 13 de Ref.) containing it, but refers to an entirely dif- 
ferent Tridentine Decree — namely, to c. 18, sess. 24. We submit 

therefore, whether the Quarterly, before charging us with misrepre- 
senting Leurenius, would not have done well at least to have read 
Leurenius, and not to pen its aspersions against us, without "having 
even a copy " of this author. 

161. But, insists the Quarterly? "the law-making power of the 
Church expressly recognizes the parochos ad nutum amovibiles. It 
stands to reason therefore that such law " (that of the irremovability 
of Parish Priests proper) " if it ever existed, must have been abro- 
gated, and that the contrary is now the law of the Church." To the 
antecedent we say transeat for the present. The consequent we deny. 
Let us illustrate our meaning. In the United States canon law does 
not, as yet, fully obtain ; but will even the Quarterly on that account 
assert that there is no canon law ? Is it logical to infer from the dero- 
gation or dispensation of a law its non-existence ? Or where is there 



1 Leur., For. Benef., P. I., q. 177. Col. Agripp., 1735. 

2 P. 749- 3 P- 75o. 
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to be found a sufficient authority for the inference that because " the 
Church recognizes " in some places (v. g., in France) " the existence 
of removable parish priests," the common law of the Church does not 
require irremovability ? May not the Holy See, in the above places, 
have derogated or dispensed from the common law ? And if so, does 
not such derogation or dispensation prove the very existence of 
the law ? 

162. But is it so certain, as the Quarterly holds, that the Holy See 
" not only tolerates but approves the existence of removable parish 
priests " ? The illustrious Phillips in his " Compendium Juris Eccle- 
siastici," 1 which has on its front page a congratulatory letter from the 
late Pope Pius IX., of Blessed Memory,' asserts the very contrary. 
"In Galliis etiamnum," he says, "licet improbante Sede Apostolica, 
parochi ad nutum amovibiles existunt." The celebrated " Ecclesias- 
tical Cyclopaedia " 2 (Kirchenlexicon) of Freiburg also says : " The 
Church no more recognizes or approves the removable parish priests " 
(of France and Belgium) " called desservants, than she does give, or 
ever has given, her assent to the Organic Articles." 

163. Hence also, when the Bishop of Liege asked the Holy See 
whether the discipline of removing ad nutum the parish priests of 
Succursal churches, was holden until the Holy See disposed otherwise, 
the reply or rescript of Pope Gregory XVI., May i, 1845, was : 
Sanctissimus . . . benigne annuit 3 . . . Now, as Bouix 4 shows, this very 
answer — benigne annuit — proves that the Pope, in permitting the con- 
tinuance of the discipline of the removability of the Desservants, 
derogated from the general law of the Church. Otherwise the 
reply would have been affirmative, and not, benigne annuit. Here are 
Bouix's words : " Quando a Summo Pontifice postulatur an aliqua 
praxis sit legitima, si revera praxis haec sit legitima et conformis juri, 
respondetur affirmative ; non autem respondetur benigne annuit. 
Nimirum haec posterior formula solet adhiberi, quando quis postulat 
facultatem quam non habet de jure, quamque ideo postulat sibi con- 
ferri per concessionem Summi Pontificis. . . . Quae enim (ait Houwen, 

1 P. 326, note 6. Ratisbon, 1875. 2 V. Desservants. 

8 Ap. Bouix, de Par., p. 234. 4 lb. 
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de paroch. statu, p. 132), juri communi innituntur, non solent concede 
sed praecipe et ea sola quae juri derogant . . . benigne annuuntur." 1 
Hence, from the words benigne annuit, it would seem that the Holy- 
See does not approve, but merely tolerates the existence of removable 
parish priests in France and Belgium; that moreover this discipline 
is exceptional and a derogation from the jus commune. 

164. "But," continues the Quarterly? "whatever difficulty may 
arise on this head " (of removability and irremovability) " can only 
come from a misunderstanding of the true meaning and purpose of 
the Fathers of Trent. When in their decree (sess. 24, c. 13, de 
Reform.), they used the words perpetuum peculiaremque parochum, 
they were thinking as little of the essential irremovability of the 
parish priest, as they were of the present Russo-English troubles 
in Afghanistan." 

165. Our answer is: i°. Do we in our Elements, page 374, ask, as 
the Quarterly assumes, whether the removability of parish priests is 
against the Council of Trent 7 Not at all. But we do ask: " Is the 
removability of parish priests contrary to canon law or the jus com- 
mune ? Is the Quarterly unaware that the jus commune or canon law 
does not consist solely of the Tridentine Decrees, or that prior to the 
Council of Trent the Church was possessed of a canon law which is 
substantially still in force ? 

166. 2 . But is it even true that the Fathers of Trent, in the place 
quoted, were thinking as little of irremovability " as they were of the 
present Russo-English troubles in Afghanistan " ? Pignatelli, treating 
of the Tridentine Decree in question, says : " Duo consideranda : 
primum „ . . secundum quod Concilium (Trid.) non praecise arctat Epis- 
copos ad institutionem perpetui parochi, adeo quidem ut non possint alio 
modo providere."* Therefore, according to Pignatelli (who, by the 
way, cannot be considered a suspected witness, as he holds that 
removability is not contrary to canon law, though he does so on dif- 
ferent grounds from those of the Quarterly), the Tridentine Fathers 
did enact irremovability, though not so exclusively as to prohibit 
bishops from providing otherwise in certain contingencies. 

1 Bouix, 1. c, p. 234. 2 P. 750. 3 Ap. Bouix, de Par., p. 206. 
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167. 3 . Again, Cardinal Soglia defines parish priests to be, among 
others, such as are irremovable. And this irremovability, note well, 
he proves from the very words of the Tridentine Fathers, "perpetuum 
peculiaremque parochum" His exact words are : " Parochi sunt 
Presbyteri, quibus . . . assidua et perpetua animarum cura tradita est. 
Hanc parochorum germanam indolem exhibet Tridentina Synodus, 
sess. 24, cap. 13, de Ref., dum ait : In iis civitatibus mandat . . . Sancta 
SynoduS Episcopis . . . ut . . . suum perpetuum peculiaremque paro- 
chum assignent." 1 Hence, according to Cardinal Soglia, the Fathers 
of Trent (sess. 24, c. 13, de Ref.) did think of, and had in view, the 
irremovability of parish priests. The same holds true of Ferraris, 2 
who, enumerating the conditions required to constitute a canonical 
parish, says : " Quarto requiritur, ut (parochia) unum solum ac per- 
petuum rectorem habeat." And in support of this he quotes in full 
the above Tridentine passage. Any person can, therefore, see that 
according to Ferraris parish priests are irremovable by virtue of the 
Tridentine Decree, sess. 24, c. 13, de Ref. What, then, shall we think 
of the Quarterly^ assertion " that it had read enough of Ferraris to 
know that nowhere does he make it a point or insist on it, that the 
parish priest is essentially^ natura rei or vi juris irremovable," or 
that the Tridentine Fathers, in sess. 24, c. 13, de Ref., were thinking 
as little of irremovability as of the Afghan troubles ? 

168. If the Quarterly, as we have shown, is not felicitous in de- 
scribing what the Tridentine Fathers (sess. 24, c.13, d. R.) did not 
mean, it is even wider of the mark in explaining what they did mean. 
Here are its words : " What they (the Fathers of Trent) were think- 
ing of (sess. 24, c. 13) was the practice they intended to condemn- 
viz., the practice of having in some churches clerical hirelings, known 
as parochi conductitii, who were only too often employed by religious 
bodies, monasteries, chapters, and other ecclesiastical corporations, 
etc." This is, at least in the main, incorrect. Pignatelli 3 expressly 
says that in the above passage the Tridentine Fathers did not at all, 
as the Quarterly asserts, speak of parishes in charge of or united to 

1 Soglia, t. II., p. 44. 2 V. Parochia, n. 14 ; cf. ib., n. 3. 

3 Ap. Bouix, de Paroch., p. 207. 
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monasteries, chapters, and other ecclesiastical corporations, and con- 
sequently neither of the Quarterly's "parochi conductitii." His words 
are : "Nam praeterquam quod textus dicti capitis 13, sess. 24, non 
loquitur de ecclesiis unitis " (i. e., churches united to monasteries . . .). 
And, in fact, why should the Fathers of Trent repeat without any 
reason what they had already definitively settled in sess. 7, c. 7, de 
Ref., where they formally condemn and abolish the parochi conductitii 
by enacting that for the future such vicars or substitutes should not be 
appointed without the bishop's consent, etc. 1 What the Fathers of 
Trent did think of when in their decree (sess. 24, c. 13, de Ref.) they 
used the words " perpetuum peculiaremque parochum" was the custom 
prevalent in some places, according to which parishes had no fixed 
boundaries, and where consequently the faithful could not be con- 
sidered as belonging to any particular parish priest. To do away 
with this custom, the Fathers of Trent enacted that fixed boundaries 
should be assigned to parishes, and that thus each parish should have 
its own perpetual, i. e., irremovable, and peculiar parish priest. This 
is apparent from the very words of the Tridentine Decree (sess. 24, 
c. 13, de Ref.) in question. " In those cities and places," says the 
decree, " where the parish" churches have not any certain boundaries 
neither have the rectors thereof their own proper people to govern, 
but administer the Sacraments to all indiscriminately who desire 
them, the Holy Synod enjoins on Bishops . . that having divided the 
people into fixed and proper parishes, they shall assign to each parish 
its own. perpetual (i. e., irremovable) and peculiar parish priest." ... 

169. And here we may remark that the Quarterly's misunderstand- 
ing of the above Tridentine passage rests on its evident misconception 
of the meaning of the word perpetuum, as used by the Fathers of 
Trent. This word, as applied to parish priests and ecclesiastical 
officials in general, means irremovability. Thus Bouix 2 says : " Per- 
petuum intelligitur ofncium quod semel alicui commissum, nequit ab 
eo retrahi, nisi judicialiter et ex causis in jure determinatis." 

170. We sum up: i°. It is the general teaching of canonists that 
by the common law or discipline of the Church, Canonical Parishes 

1 Cf. Walter, Lehrb., § 143, p. 292. 2 De Par., p. 192. 
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proper, or in the strict sense of the term, being benefices proper, have 
essentially irremovability annexed. In other words, irremovability is 
one of the essential elements or conditions of Parishes proper. 2 °. 
Hence canonists generally teach that Canonical Parish Priests proper 
are by the common law or discipline of the Church essentially irre- 
movable. We say "essentially"; that is, as we have just seen, 
irremovability is, according to canon law, one of the essentially con- 
stitutive elements of the office of a Parish Priest in the strict sense of 
the term. 

171. 3 . We say that the teaching in both these cases is the general, 
not that it is the unanimous teaching of canonists ; for a few teach 
differently. 4 . Hence we also say in our Elements, pages 373, 374, 
that there are two opinions on the subject, though we express no 
preference for either. 

172. 5 . Some authors who maintain that benefices proper and 
consequently also Canonical Parishes proper have essentially irre- 
movability attached, do not, in enumerating the constitutive elements 
of Canonical Parishes, give irremovability as one of them. This 
omission does not show that these authors favor the opinion that 
Parish Priests proper are not irremovable. For, as the celebrated 
canonist, De Angelis, in his learned Praelectiones Juris Canonici, 
published in 1877, says, irremovability inheres in benefices proper 
and consequently also in Canonical Parishes by virtue of the common 
law of the Church. Hence even though, in the erection of Benefices 
or Canonical Parishes proper, no mention whatever be made of irre- 
movability, it nevertheless inheres in them, because benefices are not 
conferred temporarily but for life. His words are : " Porro Episcopus 
vel in titulum alicui concedit hanc parochiam, et tunc ejus positio 
secundum canones est fierfteiua" (yet the Quarterly 1 says "that the right 
or privilege of perpetuity is now withdrawn, or has been abrogated, 
and that the contrary is now the law of the Church"), "ac dicitur 
verus Parochus et verus beneficiatus. Neque est necessarium ut 
Episcopus Parocho constituat inamovibilitatem [quando eum titula- 
rem fecit," i. e., when the Bishop has appointed a person Parish Priest 

1 P- 750. 
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proper, not merely parochial vicar] " sed haec inamovibilitas procedit 
ministerio juris, quia beneficia non ad tempus seu manualiter, sed in 
perpetuum conceduntur." 1 

172. 6°. It is therefore, as we have seen, the general teaching of 
canonists that Parish Priests proper are irremovable by the common 
law or discipline of the Church. Hence, if in some places they are 
removable " ad nutum," this is so by special or particular law, or as 
Bouix says, by the act of foundation, or by special enactment of the 
Holy See, or finally by prescription. 3 But even where parish priests 
are by virtue of such particular or exceptional law, removable ad 
nutum, they are not, according to the above general teaching of can- 
onists, Parish Priests proper or in the strict sense of the word, but 
only in a wide sense. In other words, their parishes are not Parishes 
or parochial benefices proper, that is, in the strict sense of the term, 
but only manual benefices or parishes in the broad sense of the word. 
7 . The essential conditions of a Canonical Parish are determined 
rather by custom than by any general statutory enactment of the 
Church. 3 

173. From what has been said thus far, it is evident, to say the 
least, that there are two opinions on the subject under discussion ; 
that the affirmative, which is so strongly opposed by the Quarterly, is, 
in fact, the general opinion of canonists. Hence, in our Elements, 
pages 373, 374, we are not "deficient in strict accuracy in laying 
down the law," and do not lack " exactness in exposing, in disputed 
points, the true state of the question, and that precisely on those 
points where priests, from human, interested motives are most liable 
to be led into error, and where theoretical error may lead practically 
to the most unhappy results." 4 

174. We conclude with these few remarks : i°. The Quarterly? m. 
the opening of its criticism of our Elements, says : " Even in the first 
edition, the work (our Elements} had the imprimatur of the author's 
ordinary, Right Rev. Dr. Corrigan, and also of Cardinal McCloskey." 

1 Philippus Canonicus De Angelis, Praelectiones Jur. Can., Tom. I., Pars II., 
p. 53- 2 Supra, n. 29. 

3 Bouix, de Par., p. 170. 4 Cf. Quarterly, 1. c, p. 748. 5 P. 747. 
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This must be an inadvertence. Neither the first nor the second 
edition of the Elements has or ever had the imprimatur of the author's 
ordinary, Right Rev. Dr. Corrigan. It has the latter's recommenda- 
tion^ but not imprimatur. Surely, the Quarterly must know the dif- 
ference between an imprimatur and a recommendation. The Elements 
has the imprimatur of His Eminence the Cardinal Archbishop of New 
York, in whose diocese the work was published, and who accordingly 
alone had the right and the power to grant the imprimatur. 

175. 2 . The Quarterly 1 itself tells us that it "looked only cursorily 
over Ferraris," that " it has no copy of Leurenius." And yet it says : 
" Dr. Smith has therefore (unintentionally, we are sure, but from want 
of due reflection) done a real injustice to Cardinal Soglia, and the 
other writers" (i. e., Ferraris, Leurenius, &c.) "whom Jie represents 
as patrons and upholders of the essential irremovability " (we do not 
even once in our Elements, pages 373, 374, use the phrase essential 
irremovability, so persistently attributed to us by the Quarterly) " of 
parish priests." 2 Is it not strange that the Quarterly, having " looked 
only cursorily over Ferraris," and "having no copy of Leurenius," 
should nevertheless charge us with misrepresenting and thus " doing 
a real injustice to these writers " ? 

176. 3 . On page 762, the Quarterly (Oct. 1878) says: "He (the 
author of the Cleveland Pamphlet, above refuted) thinks that the 
American bishops, if they think it expedient, can introduce the 
parochial system into the country, i. e., change the pastors of churches 
from amovibiles, as they are, into parochos perpetuos. We have some 
doubts about this. . . . The example of England, . . . where the co-opera- 
tion of the Holy See was thought necessary . . . would tend to prove 
the contrary." Here we remark that the Quarterly identifies, as its 
words clearly testify, the introduction of "the Parochial system" into 
our country, with the making our Pastors parochos perpetuos, that is, 
mnonically irremovable parish priests. Hence it assumes that irre- 
movability is essential to the "Parochial system," in other words, 
that canonical parishes have, by the laws of the Church, essentially 
irremovability annexed ; that consequently parishes not having irre- 

1 Quarterly, p. 749. 2 Quarterly, p. 750. 
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movability attached are not canonical parishes proper. For, the 
Pamphlefs 1 assertion, "about which" the Quarterly "has some 
doubts," is : The Bishops of the United States can, by virtue of their 
ordinary power, create Canonical Parishes. 

177. If therefore, as the Quarterly assumes, the creation of Canon- 
ical Parishes with us, is the same as the making our Pastors paro- 
chos perpetuos, it is evident that according to it, irremovability is an 
essential element of canonical parishes. Yet, but a few pages ahead, 
the same Quarterly 2 tells us, that "the right or privilege of perpetuity 
or irremovability has been withdrawn, and that the contrary is now 
the law of the Church"; in other words, that irremovability is no 
longer annexed to Canonical Parishes proper. Can there be a greater 
contradiction in terms ? Besides, as is evident, the Quarterly, while 
off its guard, admits the very teaching of our Elements, it so strongly 
had opposed. 



ARTICLE II. 



OFFERINGS OF THE FAITHFUL ON OCCASION OF FUNERALS 
AND THE ADMINISTRATION OF THE SACRAMENTS. 

{JURA STOLAE.) 

178. The Quarterly next takes exception to our teaching "that a 
parish priest has the right to receive the honorary usually given by 
those who are married." 3 " Priests," it indignantly exclaims, " have 
no right to claim an honorarium for baptisms, marriages, etc." 4 

179. Our answer is : First, nego suppositum. We do not say that 
parish priests have a right to claim an honorary, but merely to receive 
what is usually given. Secondly, the Quarterly has entirely distorted 
the passage quoted from page 391 of the Elements. There, as is 
evident from the context and the authors cited by us, we simply teach 
that the perquisites in the case belong of right to the parish priest, 

1 P. 26. 8 P. 750. s Quarterly, p. 751. 4 lb. 
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and not to the assistants or any other priest who may administer the 
sacrament. 

180. Thirdly, even though we had maintained that pastors may not 
only receive but even claim or demand the customary offerings, we 
would have been perfectly correct. For the decisions of the S. C. C. 
and the passage of the Roman Ritual quoted by the Quarterly, if 
they prove anything at all, prove simply that pastors or priests cannot 
receive, much less demand, anything on occasion of the administra- 
tion of the sacraments per modum pretii, but not that they cannot 
receive or even ask for anything per modum stipendii ad sustentationem, 
or as a means of support. In fact, this is the doctrine of Ferraris 
himself, from whom the Quarterly professedly quotes the decisions of 
the S. C. C. The words of Ferraris are : " Pro administratione sacra- 
mentorum vel sacramentalium, et pro functionibus ecclesiasticis, v. g., 
benedictionibus, sepulturis et hujusmodi, dari seu accipi quid tem- 
porale per modum pretii est simonia. . . . Non est autem simonia pro 
administratione sacramentorum, . . . dare et accipere temporale per 
modum stipendii." 1 Nay, he goes even farther and says : " Clerici 
simoniam committunt, si pro functionibus ecclesiasticis, temporalia 
etiam per modum stipendii exigant, quando [note well] ilia exigere 
nee jus, nee publica auctoritas, nee consuetudo permittit." 2 There- 
fore, according to Ferraris, ecclesiastics do not commit simony even 
when they demand what the law, or public authority, v. g., the bishop, or 
custom allows. How, then, could Ferraris have quoted the decisions 
of the S. C. C. in the Quarterly's sense ? And have we " quoted 
loosely and incorrectly the words of Ferraris " ? 

181. Pope Gregory XVI. also confirms our teaching on this head. 
Thus in his brief of 1841 to the vicar-apostolic of Gibraltar he says : 
"Nee posse istic ullam ad tramites canonum (cap. ad Apostolicam 42, 
de Simonia) probabilem consuetudinem obtendi, ad pecuniae quid- 
piam alicujus sacramenti occasione alio titulo postulandum, quando 
id a te vetitum est." 3 Gregory XVI. therefore forbids the asking of 
money, not absolutely, but only because it had been forbidden by the 



1 V. Simonia, art. ii., n. 25, 26. " 2 Ferraris, 1. c, n. 27. 

3 Coll. Lac, t. iii., col. 550; C. PI. Bait. II., p. 290. 
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vicar-apostolic. Besides, as will be seen, Gregory XVI. did not re- 
strict the cap. ad Apostolicam 42 de Sim., as does the Quarterly, For 
the Pope admits that there may be an approved custom of asking for 
the offerings, and that by virtue of the above caput. We say " asking 
for" (postulandi) — i. e., demanding (exigendi); for this may be, in 
fact is, in our case, the meaning of the word postulare. For there was 
question in Gibraltar of priests who not merely received what was 
offered voluntarily (for this is not unlawful) or simply asked for the 
offering, but of priests who demanded it. 

182. St. Alphonsus teaches the same doctrine. His words are: 
"An liceat accipere aliquid pro administratione sacramentorum ? 
Resp. II. : Non est simonia accipere pecuniam, non ut pretium sed ut 
stipendium sustentationis. . . . Hinc licitum est etiam de tali stipendio 
pacisci." 1 Now, if, as St. Alphonsus teaches, the offerings in ques- 
tion may even become matter of contract, surely it must be allowed 
also to ask for them. Father Konings 2 also teaches : " Jure com- 
muni statutum est (quoad jura stoke) ut post sacras functiones quibus 
lege dicecesana aut legitima consuetudine annexa sunt, exigi valeant." 

183. Finally, Reiffenstuel places the matter in the clearest light. 
He says : " Pro sacramentis, aut sacramentalibus, aliisque functioni- 
bus spiritualibus licite, et absque omni labe simoniae possunt Ecclesiae 
ministri recipere, et reliqui dare temporale per modum stipendii ad 
honestam sustentationem ordinati." 3 This teaching, he writes, is 
communis et certa, and beyond controversy. Then he goes a step 
farther and asks whether ecclesiastics may not only receive but also 
ask for the offering. His words are : " Quaeritur II. an Ecclesiae 
ministri non tantum oblatum recipere, sed etiam exigere et in pactum 
deducere possint temporale per modum stipendii pro administratione 
sacramentalium et aliis functionibus spiritualibus." Having stated 
that the negative is held by some of the older canonists, he thus 
advances and sustains the affirmative : " Resp. : Ministri Ecclesiae 
pro spiritualibus functionibus non tantum sponte oblata temporalia 
accipere, sed ea etiam pacisci, et exigere possunt tanquam debitum 
stipendium. ..." As authorities for this view he quotes the " Glossa," 

1 Lib. iv., n. 55. 2 Theol. Mor., n. 356. 3 Reiff., lib. v., tit. iii., n. 186. 
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Abbas, Laymann, Palao, Guttierez, Cajetanus, Soto, Navarrus, 
Suarez, 1 etc. A little further on he even says : " Ostendimus (jam) 
quod in casu quo laici" [note, not heretics only, as the Quarterly 
asserts] " vel alii stipendium debitum dare recusarent, ipsos episcopus 
cogere posset ac deberet." 2 

184. The above, Reiflenstuel applies to offerings for ecclesiastical 
functions as performed by ecclesiastics in general — that is, not by 
virtue of their office. Next he asks : " An, et quando temporale 
exigere possint, pro functionibus, quas ex officio praestare tenentur ? " 
His answer is : " Resp. III. : Clerici simoniam committunt, qui pro 
functionibus ecclesiasticis, quas ex officio praestare tenentur, tem- 
poralia etiam per modum stipendii exigunt, quando [note well] ilia 
exigere nee jus, nee publica auctoritas, nee consuetudo permittit." 3 
From the above Reiflenstuel infers : " Si exstat publica aliqua auc- 
toritas, v. g., constitutio synodalis, vel dioecesana, vel jus commune, 
possunt pro ilia (functione ecclesiastica) per modum stipendii tem- 
porale exigere etiam divites clerici, etsi illam functionem ex officio 
peragere debeant. Idem est si laudabilis existit consuetudo." 4 Is it 
then " wicked and too horrible to think of, to ask, exact or demand " 
what custom or statute allows, on occasion of ecclesiastical functions, 
which the priest performs even "from bounden duty vi officii" ? 

185. Phillips also, in his "Compendium," which was honored by 
a congratulatory letter from Pope Pius IX., says : " Pro baptismo, 
assistentia matrimonii, et sepultura, parocho fas est, jura quae dicun- 
tur stolae exigendi." 5 Thus also the provincial Council of Tuam, 
Ireland, held in 1817, not only allows priests to receive what is 
offered, but positively fixes the sum. Here is the decree : " Statui- 
mus et ordinamus ut sacerdotes curam animarum habentes recipiant 
pro matrimonio, aureum praeter collectas voluntarias aliquibus in locis 
fieri solitas." 6 As the Council of Tuam was a provincial council, 
and therefore revised by the Holy See, the presumption is in favor of 
our doctrine as implied in the Tuam Decree. Finally, we may 
remark that the decisions of the S. C. C. which are quoted by the 

1 Reiff., 1. c, n. 188. 2 lb., n. 182. 3 Reiff., 1. c, n. 196. 
4 lb., n. 198. 5 Phillips, Comp. § 160. 6 Ap. Coll. Lac, t. iii„ col. 767. 
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Quarterly can scarcely, at least for practical purposes, be properly 
understood, except when it is known under what circumstances they 
were issued. Of these circumstances neither Ferraris nor Barbosa> 
as consulted for us by an eminent theologian, makes any mention. 

186. Next the Quarterly?- in support of its assertion " that priests 
have no right to claim even per modum stipendii any offering for 
baptisms, etc.," quotes the words of the Roman Ritual 2 : " Illud 
porro diligenter caveat (sacerdos), ne in sacramentorum administra- 
tione aliquid, quavis de causa vel occasione, directe vel indirecte 
exigat aut petat, sed ea gratis ministret." 

187. From the doctrine of the canonists quoted above it is evident 
that this passage is to be construed as forbidding the asking for the 
offering per modum pretii, but not per modum stipendii. In fact, De 
Herdt, in his " Praxis Lit. Ritualis Romani," 3 [a work which was 
approved and recommended in the highest terms as an " opus adeo 
perfectum, ac numeris omnibus absolutum, ut nihil desiderandum 
remaneat," 4 by Cardinal Bartolini, then secretary of the S. R. C.,] 
commenting on the very passage in question, says : " Quod vero ad 
jura attinet, quae auctoritate superiorum aut legitima consuetudine 
sunt statuta, haec etiam exigi possunt." 5 

188. We now pass to the question of the funeral offerings. On 
this head the Quarterly says : " The author again (p. 395 of the 
Elements), speaking of the rights of parish priests or pastors so-called, 
says : ' Where it is customary pastors may receive, nay, even demand, 
from persons able to pay, the usual dues even for performing the 
ordinary funeral services.' " That is to say," continues the Quarterly^ 
"a priest has a right to exact that any dead Catholic Christian, 
whose surviving friends or relatives may not choose to pay the priest's 
demand, should be treated like dogs (sic) and heathens, and refused 
ecclesiastical burial." 6 This inference by the Quarterly is unfair 
and wholly unwarranted. On the very next page, we say that not 
even payment for graves should be insisted upon before burial. Now, 



1 P. 751. 2 P. 2. Romae, 1864. 

3 P. 18, 5 . 4 Ap. Praxis Lit. Rit. Rom., p. 7. 

6 lb., p. 18. 6 Quarterly, 1. c, p. 752. 
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if we hold that in the United States, where the rule is that graves 
must be paid for, the payment should not be demanded on pain of 
refusal of burial, how can we, a few sentences above, teach that with 
us, where it is not customary to make any offerings for the ordinary 
funeral services of the Ritual, it is allowed, and that on pain of refusal 
of burial, to demand such offerings ? No ; our meaning, is that the 
ordinary funeral ceremonies cannot be refused or even unduly de- 
layed because of non-payment of the customary offerings, but that 
after the funeral has taken place the pastor may insist upon the offer- 
ings allowed by custom. And as we say on the same page that it is 
not customary in the United States to give anything for ordinary 
funeral services, it is evident that we do not apply the above teaching 
to this country. 

189. But the Quarterly is opposed to any right whatever on the 
part of pastors or other ecclesiastics to ask for the customary offer- 
ings, even after the funeral has taken place, and it says that " to ask, 
demand, or exact payment (for the ordinary funeral services) is (as 
popes and councils tell us) wicked, and too horrible to think of." 1 
The Quarterly's 3 first argument is taken from the words of the Ritual : 
" Caveant omnino parochi aliique sacerdotes, ne sepulturae, vel exe- 
quiarum, seu anniversarii mortuorum officii causa quidquam pacis- 
cantur, aut tanquam pretium exigantj sed iis eleemosynis contenti 
sint, quae aut probata consuetudine dari solent, aut ordinarius consti- 
tuent." 3 

190. In reply, we say that the Ritual, as it expressly says, forbids 
only the asking for the customary offerings tanquam pretium, which, 
as we have shown above, is unlawful and simoniacal. But does the 
Ritual, as above quoted, also prohibit, as the Quarterly asserts, the 
asking for the customary offering per modum stipendii ? Not at all. 
Thus De Herdt, in his " Praxis Lit. Rit. Rom.," so highly commended 
by Cardinal Bartolini, commenting on the above passage of the 
Roman Ritual, affirms, and that from Baruffaldus, 4 " that it is allowed 
not only to receive but to demand, and that even juridically, the 
customary offerings for funeral services." His words are : " Non 

1 Quarterly, p. 754. 2 P. 752. 3 Rit. Rom., p. 148. 4 Tit. 34, n. 60. 
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tamen reprehendendi sunt parochi, si juxta laudabilem consuetudinem 
et taxarn instent pro exequiis celebrandis secundum qualitatem et 
facultatem defunctorum, aut post celebratas exequias exigant illas 
eleemosynas, quas consuetudo vel ordinarius constituent; nam 
quod suum est petunt, et jure suo utuntur. Ita Concilium provinciale 
Mechliniense 1570 statuit ut pro exequiis . . . nihil stipulentur, sed 
officiis peractis domum se recipiant; aut a recusantibus, et post 
gratiosam monitionerh solvere differentibus, juridice exigant, quod 
ex laudabili consuetudine solvi consuevit." 1 And again, on the 
next page, De Herdt confirms this doctrine. "Parochi," he says, 
" habent jus [let the Quarterly note the word, as it declaims so much 
against the word rights used in this matter by us and canonists in 
general] ad eas eleemosynas, quae aut probata consuetudine dari 
solent, aut quas ordinarius constituit. Dicit enim Rituale : ' Caveant 
parochi aliique sacerdotes ne sepulturae,' etc. ... A Rituali prohiben- 
tur pactiones et exactiones, sed simul probantur statuta ordinarii et con- 
suetudo. . . ." 2 These words of De Herdt also clearly disprove what 
the Quarterly 3 says in regard to the words of the Ritual, " quae aut 
probata consuetudine dari solent, aut ordinarius constituent." The 
Provincial Synod of Rheims, held in 1849, a l so teaches this doctrine. 
Its words (tit. ix., cap. iii., de sepultura ecclesiastica) are : " Ca- 
veant " (parochi) " ne quid petatur, etiam a divitibus, pro exequiarum 
stipendio praeter id quod consuetudine ab ordinario approbata dari 
solet. (Ap. Coll. Lac, torn, iv., col. 123, d.). As this was a provincial 
synod and therefore revised by the Holy See, the presumption is in 
favor of its doctrine. 

191. "But," says the Quarterly,* " the word eleemosyna used pur- 
posely by the Ritual is totally incompatible with the word exigere (to 
exact, demand) used by Craisson and Dr. Smith." Not so think De 
Herdt and the authors above quoted. And it is evident from decree 
386 of the Second Plenary Council of Baltimore that there are alms 
(eleemosynae) which may, nay, sometimes should, be imposed, and 
therefore also exacted. In fact, our bishops, when granting certain 



1 De Herdt, Praxis Lit. Rit. Rom., pp. 115, 116. Lovanii, 1876. 
9 De Herdt, 1. c, p. 117, ii. 3 P. 753. 4 P. 752. 
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dispensations by virtue of apostolic indult, are required to impose, 
and consequently not only can but should demand such alms. Is 
the word eleemosyna, therefore, wholly incompatible with the word 
exigere ? 

192. Next the Quarterly 1 asserts: "We have allowed it to pass 
unquestioned, argumenti causa, that the words of the Ritual, quae or- 
dinarius constituent, refer to the eleemosynae which are given sepulturae 
aut exequiarum causa. But there is no necessity to admit, and we do 
not admit, anything of the kind. They may very well and most 
probably have reference only to the third thing mentioned, viz. : the 
anniversarium mortuorum officium." 

193. This is, in very truth, an original explanation. The passage 
of the Ritual in question distinctly forbids priests to exactor modum 
firetii any offering on occasion of (a) burials, (b) funeral ceremo- 
nies, (c) and anniversaries, but allows them to receive on these 
three occasions what custom or the ordinary has sanctioned. And 
yet the Quarterly tells us that only on the last-mentioned occasion — 
namely, on the occasion of the anniversary Mass — is it allowed to 
receive what custom or the bishop has established. The very head- 
ing of the chapter of the Ritual as quoted by the Quarterly is De 
Exequiis, and therefore sufficiently confutes the Quarterly's assump- 
tion. 

194. The Quarterly next says : " But will it be denied that offer- 
ings may become a matter of obligation or compulsion, and that recu- 
sants may be compelled to give them by the bishop's court ? This is 
asserted formally and deliberately by M. Craisson. We cannot allow 
this to pass as a correct statement of Catholic doctrine or discipline. 
Still, M. Craisson must not bear all the blame. He has done nothing 
but follow blindly in the footsteps of Devoti." 2 

195. Here then, the question presents itself, is the Quarterly cor- 
rect and are Devoti and Craisson faulty in their teaching ? Before 
answering directly, we beg to call attention to the following erroneous 
assertion of the Quarterly : 3 " The authority given by Devoti is the 
sixty-sixth canon of the Fourth General Council of Lateran, or (as 

1 P. 754- 2 Quarterly, p. 754. 3 P. 755. 



94 PERQUISITES (JURA STOLAE). 

Devoti quotes it), the forty-second, because so numbered in the Codex 
Mazarinus, a manuscript as old as the council itself" This is a singular 
mistake. Devoti quotes the Lateran Decree, not at all as the forty- 
second canon of the Fourth General Council of Lateran, nor, indeed, 
as the decree of any council, but he does quote it as the cap. 42 under 
the third title — de Simonia — of the fifth book of the decretals in the 
Corpus Juris Canonici, into which it had been embodied. 1 

199. We now ask : Have Devoti and Craisson misconstrued, as 
the Quarterly asserts, the Lateran canon or the cap. of the Corpus 
Juris in question ? The Quarterly would have us believe that the 
words of the decretal — namely, " Statuentes ut per episcopum loci 
compescantur, qui malitiose nituntur laudabilem consuetudinem im- 
mutare " — refer only to a certain class of heretics named Cathari, but 
not to Catholics, and that, consequently, it is erroneous to infer with 
Craisson and Devoti from the above words that the faithful who may 
refuse to make the customary offerings may be compelled to give 
them by the bishop's court. We venture to say that the Quarterly is 
wide of the mark. First of all, Craisson's work was examined at 
Rome by two of the most eminent canonists, and highly approved by 
them. It has, moreover, on its front page a congratulatory letter 
from Pope Pius IX., of blessed memory. Of Bishop Devoti's work we 
need here but say that it is regarded all over the world as one of the 
most accurate, if not the most accurate, text-book of canon law. Let 
us now give Devoti's exact words on the question at issue : " Concilio 
Lateranensi IV., sancitum est . . . ut ftdeles oblationes praestent, quas 
praestare consueverunt, et recusantes etiam cogi ab episcopo possint, 
cap. 42, de Simon." 2 These are substantially also the words of 
Craisson. 3 Now, this teaching of Devoti and Craisson is also the 
teaching of Cardinal Soglia, of Reiffenstuel, Laymann, and other 
eminent theologians. Thus Cardinal Soglia, speaking of the perqui- 
sites of baptisms, marriages, burials, etc., says : " Statutum in eo 
(Concilio Gen. Lateran., sub Innocentio III.) fuit, ft deles ad consuetas 
oblationes teneri, quin etiam ab episcopo cogi posse, si oftferre detrecta- 

1 Devoti, lib. ii., tit. xvii., § 6. 2 Devoti, lib. ii., tit. xvii., n. 6. 

3 Man., n. 5354. 
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verunt" (cap. 42, de Simonia). 1 The great theologian Laymann 2 
teaches the same. His words are : " Tunc enim retineri debet con- 
suetudo" — i. e., the custom introduced by the faithful of making 
offerings — "modo non ipsimet parochi ad ejus observationem sub- 
ditos compellant, sed per episcopum loci . . . compescantur, qui malitiose 
tiituntur laudabilem consuetudinem immutare." Reiffenstuel 3 thus 
confirms the above teaching : " Ostendimus, quod in casu quo laici 
vel alii [note, not merely heretics] stipendium debitum dare recusarent, 
ipsos, non ipsi Ecclesiae ministri, v. g., parochi, sed episcopus cogere 
posset, ac deberet." This, Reifrenstuel applies to all customary offer- 
ings whatever. Then, speaking in particular of the offerings for 
funeral services, etc., he thus interprets the Lateran Decree in ques- 
tion : " Possunt nihilominus clerici sponte oblata pro exequiis acci- 
pere ; imo etiam, ubi aliquid dandi viget consuetudo, dandum petere, 
et ut dent, laicis obligationes insinuare, absque tamen coactione et 
compulsione, utpote quae non ipsis parochis, sed episcopo loci competit, 
casu quo laici [not haeretici^\ laudabilem dandi consuetudinem alicubi in- 
troductam observare detrectarent, arg. cad Apostolicam, 42, de Simon." 4 
This is also, as we have seen, the teaching of De Herdt. These 
quotations, no one will deny, more than prove that Devoti and Crais- 
son " do give a correct statement of Catholic doctrine or discipline." 
197. Again, the Quarterly calls the Decrees of the Second Plenary 
Council of Baltimore canons, and quotes them as such. Thus, on 
page 752, the Quarterly quotes the words " eleemosynae nomine intelligi 
non potest fixa quaedam summa . . ."as being found " in nota ad Can. 
386 of the Second Plenary Council of Baltimore." Again, on page 
754, the Quarterly says: "And the Council of Baltimore (Can. 369), 
after reciting the decision aforesaid, makes, etc." This must be a 
mistake. Benedict XIV. teaches, as we show in our Elements, that 
the term " canon " is at present applied to those decrees only which 
are binding on the entire Church — v. g., those of CEcumenical Coun- 
cils. 5 These are the words of the immortal Benedict XIV. : 6 " Usus 

1 Soglia, t. ii., §73. Neapoli, 1864. 2 L. iv., x. c. viii., § ii., n. 16. 
3 Lib. v., tit. Hi., n. 192. 4 Reiff., lib. iii., tit. xxviii., n. 71. 

5 Our Elements of Eccl. Law, n. 563, p. 291. 

6 De Syn. Dioec, 1. c, cap. 3, n. 3. 
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quippe nunc communiter, et praecipue apud doctores, invaluit, ut 
canonis nomine solae denotentur constitutiones, quae universam ob- 
stringunt Ecclesiam, quales illae sunt, quae aut a conciliis generalibus, 
aut a Summo Pontifice promanant, quod pluribus tradit Fagnanus." 
And a few sentences below the great pope expressly says that the 
word " canon " though formerly employed to denote decrees of pro- 
vincial or diocesan synods, can now be applied only to decrees of 
oecumenical councils}- The enactments, therefore, of the Second Ple- 
nary Council of Baltimore should be quoted as and called " decrees " 
or "constitutions," but not "canons." 2 

198. Finally, the Quarterly? having quoted the words of the 
Second Plenary Council of Baltimore, " Eleemosynae nomine intelligi 
non potest Jixa quaedam summa a quovis eroganda, . . ." says : " Dr. 
Smith quotes these words as a warning to bishops on page 322 of his 
work." Is it true that, as the Quarterly would have us infer, we used 
those words as a warning to our bishops or to any other bishops ? If 
the Quarterly had been unbiassed it could easily have ascertained the 
incorrectness of its imputation. In the place referred to, we explain 
the decree of Innocent XI. regarding the taxes of episcopal chan- 
ceries all over the world. We therefore give the general discipline of 
the entire Church concerning alms for dispensations. We spoke in 
no sense or manner of the discipline prevalent in this country, and 
therefore could not have applied the words in question to our bishops. 
This is evident from the fact that in a foot-note on the very next page 
we say that the general discipline of the Church, as determined by 
Innocent XL, is in force also with us. Now, if we had, as the 
Quarterly would make us believe, applied the words referred to in 
particular to our bishops, would it not have been absurd for us to 
explain in a foot-note that the law of Pope Innocent obtained also in 
the United States ? Besides, we use the words in question precisely 
in the same sense as the fathers of the Second Plenary Council of 
Baltimore. Did they use them as a warning to our bishops ? Did 
not the Quarterly by its gratuitous assertion simply wish to poison 
the minds of the ecclesiastical authorities against our Elements? 

1 Bened. XIV., 1. c, n. 4. 2 Cf. ib., n, 5. 3 P. 752. 
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And is such a weapon worthy of a reviewer of the American Catholic 
Quarterly Review ? 

99. We beg to add a few final remarks. The Quarterly (p. 754) 
says that the above doctrine of Devoti and Craisson, as defended by 
us in this article, " is, as Popes and Councils tell us, wicked, and too 
horrible to think of "; that it is " as false as contemptible "; that " it 
is an outrage on good sense and religion, and (though not intended) 
an undeniable insult to Innocent III., one of the greatest Pontiffs 
that ever sat in St. Peter's chair, and to the pre-eminently ' great ' 
Council of Lateran" (lb., p. 756). In regard to these assertions, a 
Rev. friend, in a letter dated Dec. 1, 1878, writes us : "I think that 
remark of the Am. Cath. Quart. Review, that your teaching (and of 
Devoti and Craisson) ' is an outrage on good sense and religion, and 
an insult to Pope Innocent III., and the nar' e^o%i}v great Council 
of the Lateran ' (pardon reproduction of words) should not be passed 
without notice. These words of the Quarterly seem to me a veritable 
insult, 1, to the two professors De Angelis and Roncetti (afterwards 
Papal Ablegate to the United States), who by order of the Secretary of 
the Sacred Congregation of the Index examined Craisson's work, and 
not only allowed that ' outrageous ' doctrine to pass, but had the audac- 
ity to recommend in their report Craisson's Manual as ' opus maxime 
accommodatum ad clericos in pontificiis disciplinis rite instituendos '; 
2, to the Sacred Congregation of the Index, who through its secretary 
confided the important duty of examining Craisson's work to such most 
incompetent (according to the Quarterly) examiners, whom neverthe- 
less the secretary of the said congregation calls ' most distinguished 
professors ' (chiarissimi professori), even after they had allowed that 
' outrageous and insulting, lax and uncanonical ' doctrine to pass 
uncensured ; 3, to Pope Pius IX., who congratulated the author on a 
work that teaches a doctrine which ' is an outrage on good sense and 
religion, and an undeniable insult to one of the greatest Pontiffs and 
the pre-eminently great Council of Lateran.' Again, with regard to 
Devoti, has the Quarterly forgotten that his work was very carefully 
examined at Rome and approved ; that most of its present notes or 
annotations are from Cardinal Castiglione, afterwards Pope Pius 
VIII., called ko.t' e^oxrjv vir religiosus ?" 
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201. "All these considerations," continues the letter just quoted, 
" might have shown the Quarterly, so to say a priori, that the phrase 
l jus stolae,' or the right to claim, or demand eleemosynas, admits of an 
interpretation which is as far removed from simony as 'the right to 
command is from tyranny. Those offerings, like the stipends of the 
Mass, are given for the support of the priest. Now the priest has a 
right to be supported by the faithful. That such support be given 
i occasione administrationis sacramentorum ' is not simony. Conse- 
quently, where custom or explicit statutes sanction it, priests have a 
right to claim that support to be given on occasion of the administra- 
tion of the Sacraments. However, if those alms be not given, the 
priest has no right to deny the Sacrament on that ground." 
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INSTRUCTIO 

S. CONGREGATIONIS DE PROPAGANDA FIDE 

DE MODO SERVANDO AB EPISCOPIS FOEDERATORUM SEPTENTRIONALIS AMERTCAE 

STATUUM IN COGNOSCENDIS ET DEFINIENDIS CAUSIS CRIMINALIBUS 

ET DISCIPLINARIBUS CLERICORUM. 

Quamvis Concilium plenarium Baltimorense II., ab Apostolica Sede recog- 
nitum, certain quamdam iudicii formam iam antea a concilio provinciali S. 
Ludovici sancitam, in criminalibus clericorum causis ab ecclesiasticis curiis 
dioecesium Foederatorum septentrionalis Americae Statuum pertractandis 
servandam esse decreverit, experientia tamen compertum est, statutum iudicii 
ordinem haud undequaque parem esse ad querelas eorum praecavendas quos 
poena aliqua mulctari contigerit. Saepe enim postremis hisce temporibus 
accidit ut presbyteri iudiciis ea ratione initis latisque sententiis damnati, remoti 
praesertim ab officio reetoris missionarii, hue illuc de suis Praelatis conquesti 
fuerint et frequenter etiam ad Apostolicam Sedem recursus detulerint. Dblen- 
dum autem est, non raro evenire, ut in transmissis actis plura, eaque necessa- 
ria, desiderentur atque perpensis omnibus, gravia saepe dubia oriantur circa 
fidem documentis hisce in causis allatis habendam vel denegandam. 

Quae omnia S. Congregatio fidei propagandae praeposita serio perpendens, 
aliquod remedium hisce incommodis parandum ac ita iustitiae consulendum 
esse censuit ut neque insontes clerici per iniuriam poena afficiantur neque 
alicuius criminis rei ob minus rectam iudiciorum formam a promerita poena 
immunes evadant. Quod quidem facili pacto obtineret, si omnes praescrip- 
tiones a sacris canonibus sapienter editas pro ecclesiasticis iudiciis praesertim 
criminalibus, ineundis et absolvendis servandas omnino esse praeciperet. 
Verum animo reputans, in praedictis Foederatorum Ordinum regionibus id 
facile servari non posse, ea ratione providendum esse duxit ut saltern illae de 
admisso crimine accurate peragantur investigationes quae omnino necessariae 
existimantur, antequam ad poenam irrogandam deveniatur. 

Itaque SSmo Domino Nostro Divina Providentia PP. Leone XIII. appro- 
bante, in generalibus comitiis habitis die 25 Iunii 1878 S. C. decrevit, ac 
districte mandavit, ut singuli memoratae regionis sacrorum Antistites in 
Dioecesana Synodo quamprimum convocanda quinque, aut ubi ob peculiaria 
rerum adiuncta tot haberi nequeant tres saltern presbyteros ex probatissimis 
et quantum fieri poterit in iure canonico peritis seligant, quibus consilium 
quoddam iudiciale, seu, ut appellant, Commissio investigationis constituatur, 
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eidemque unum ex electis praeficiant. Quod si ob aliquam gravem causam 
Synodus dioecesana statim haberi nequeat, quinque vel tres prouti supra per 
Episcopum interim ecclesiastici viri ad munus de quo agitur deputentur. 

Commissionis ita constitutae princeps erit officium criminales atque dis- 
ciplinares presbyterorum aliorumque clericorum causas iuxta normam mox 
proponendam ad examen revocare, rite cognoscere ac ita Episcopo in ipsis 
definiendis auxilium praebere. Satagant propterea oportet ad hoc munus 
electi, ut accuratae fiant investigationes, ea proferantur testimonia atque a 
praesumpto reo omnia exquirantur quae ad veritatem eruendam necessaria 
censentur ac ad iustam sententiam tuto prudenterque ferendam certa vel 
satis firma argumenta suppeditent. 

Quod si de alicuius Rectoris missionis remotione agatur, nequeat ipse a 
credito sibi munere deiici nisi tribus saltern praedictae commissionis membris 
per Episcopum ad causam cognoscendam adhibitis, eorumque consilio audito. 

Electi Consiliarii in suscepto munere permanebunt ad proximam usque 
Dioecesanae Synodi celebrationem, in qua vel ipsi confirmentur in officio vel 
alii designentur. Quod si interim morte, aut renuntiatione vel alia causa prae- 
scriptus Consiliariorum numerus minuatur, Episcopus extra Synodum alios in 
deficientium locum prout superius statutum est, sufficiat. 

In causis cognoscendis, iis praesertim in quibus de rectore missionario 
definitive a suo officio amovendo agatur, iudicialis commissio hanc sequetur 
agendi rationem. 

i. Ad commissionem investigationis non recurratur, nisi prius clare et 
praecise exposita ab Episcopo causa ad deiectionem finalem movente, ipse 
rector missionarius malit rem ad Consilium deferri quam se a munere et officio 
sponte dimittere. 

2. Re ad Consilium delata, Episcopus vicario suo generali vel alii sacerdoti 
ad hoc ab ipso deputato committat, ut relationem causae in scriptis conficiat, 
cum expositione investigationis eo usque peractae, et circumstantiarum quae 
causam vel eiusdem demonstrationem specialiter afficiant. 

3. Locum, diem, et horam opportunam ad conveniendum indicet, idque per 
litteras ad singulos consiliarios. 

4. Per litteras etiam Rectorem missionarium, de quo agitur, ad locum et 
diem constitutum ad Consilium habendum advocet exponens nisi prudentia 
vetat, uti in casu criminis occulti, causam ad deiectionem moventem per exten- 
sura, monensque ipsum rectorem ut responsum suis rationibus suffultum ad 
ea praeparet in scriptis, quae in causae expositione vel iam antea oretenus, vel 
tunc in scriptis relata fuerint. 

5. Convenientibus consiliariis tempore et loco praefinitis, praecipiat Episco- 
pus silentium servandum de iis, quae in Consilio audiantur ; moneat investi- 
gationem non esse processum iudicialem, sed eo fine habitam, et eo modo 
faciendam, ut ad cognitionem veritatis diligentiori qua poterit ratione per- 
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veniatur, adeo ut unusquisque consiliarius, perpensis omnibus, opinionem de 
veritate factorum, quibus causa innititur, efformare quam accurate possit. 
Moneat etiam ne quid in investigatione fiat, quod aut ipsos, aut alios, periculo 
damni vel gravaminis exponat, praesertim ne locus detur actioni libelli famosi 
vel alii cuicumque processui coram tribunali civili. ^ 

6. Relatio causae legatur coram Consilio ab Episcopi officiali qui etiam ad 
interpellationes respondebit a praeside vel ab aliis consiliariis per praesidem 
faciendas ad uberiorem rei notitiam assequendam. 

7. Deinde in Consilium introducatur rector missionarius, qui responsum a 
se confectum leget, et ad interpellationes similiter respondebit, facta ipsi plena 
facultate ea omnia in medium afferendi, intra tempus tamen a Consilio deter- 
minandum, quae ad propriam defensionem conferre possunt. 

8. Si contingat rectorem missionarium de cuius causa agitur, nolle ad Con- 
silium accedere, iterum datis literis vocetur, eique congruum temporis spatium 
ad comparendum praefiniatur, et si ad constitutum diem non comparuerit, 
dummodo legitime praepeditus non fuerit, uti contumax habeatur. 

9. Quibus omnibus rite expletis Consiliarii simul consilia conferant, et si 
maior pars consiliariorum satis constare de factis arbitretur, sententiam suara 
unusquisque consiliarius in scriptis exponat rationibus quibus nititur ex- 
pressis ; conferantur sententiae ; acta in Consilio ab episcopi officiali redigan- 
tur, a praeside nomine consilii subscribantur, et simul cum sententiis singu- 
lorum in extenso ad Episcopum deferantur. 

10. Quod si ulterior investigatio necessaria vel congrua videatur, eo ipso 
die vel alio ad conveniendum a Consilio constituto, testes vocentur, quos 
opportunos Consilium iudicaverit, audito etiam rectore missionario de iis quos 
ipse advocandos esse voluerit. 

11. Singuli testes pro causa seorsim et accurate examinentur a praesfde et ab 
aliis per praesidem, absente primum rectore missionario. Non requiratur 
iuramentum, sed si testes ipsi non renuant et se paratos esse declarent ad ea 
quae detulerint iuramento data occasione, confirmanda, fiat adnotatio huius- 
modi dispositionis seu declarationis in actis. 

12. Consentientibus testibus, et dirigente prudentia Consilii, repetatur tes- 
timonium coram rectore missionario qui et ipse testes si voluerit interroget 
per praesidem. 

13. Eadem ratione qua testes pro causa, examinentur testes contra causam. 

14. Collatis tunc consiliis fiat ut supra n. 9. 

15. Quod si testes nolint aut nequeant Consilio assistere, vel eorum testi- 
monium nondum satis luculentum negotium reddat, duo saltern ex Consilio 
deputentur, qui testes adeuntes, loca invisentes, vel alio quocumque modo 
poterunt, lumen ad dubia solvenda requirentes, relationem suae investigationis, 
ad Consilium deferant, ut ita nulla via intentata relinquatur ad verum mora- 
liter certo cognoscendum antequam ad sententiae prolationem deveniatur. 
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16. Omnia acta occasione judicii in medium allata accurate in Curia Epis- 
copali custodiantur, ut in casu appellationis commode exhiberi valeant. 

17. Si vero contingat, ut a sententia in Curia Episcopali prolata ad Archi- 
episcopalem provocetur, Metropolitanus eadem methodo in causae cognitione 
et decisione procedat. 

Datum Romae ex aedibus prefatae S. Congregationis die 20 Iulii anni 1878. 1 

IOANNES CARD. SIMEONI Praefectus. 
Ioannes Baptista Agnozzi Secretarius. 
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1 Copied from original in the Episcopal Archives of the Diocese of Newark. 



INDEX 



-♦-♦-*- 



Preface by the Very Rev. F. I. Pabisch, DD. LL.D., President of Mount 

St. Mary's of the West, Cincinnati, O., iii 

Introductory by the Author, vi 

ARTICLE I. 

Confirmation of the Baltimore Decrees. 

Inherent legislative power of provincial and plenary councils. — The 
Quarterly's and Pamphlet's errors. — Revisal or approbation in forma com- 
muni j its effects. — Appeals against decrees of provincial and plenary 
Synods. — Roman Documents relating to the confirmation of the 
Baltimore Decrees. — Formalities of confirmation in forma specifica : 
Personal knowledge of the Pope ; Request of Metropolitans ; Briefs ; 
motus proprius ; insertion of tenor of decrees in instrument of con- 
firmation. — Recent Instruction of the Holy See, dated July 20, 1878, 
on the mode of procedure in criminal and disciplinary causes of 
Ecclesiastics ............ 5-21 

ARTICLE II. 

Removability of our Missionary Rectors. 

Recent Instruction of the S. C. de Prop. Fide regarding the mode of 
procedure in criminal and disciplinary causes of Ecclesiactics. — Excep- 
tions to the rule, that Pastors and others removable ad nutum can be 
always removed without cause. — Ordinary and delegated jurisdiction 
of no direct consequence. — How removals without, cause may be called 
invalid. — Delegated jurisdiction cannot always be withdrawn without 
cause.— Important passage from St. Alphonsus.— Teaching of Can- 
onists.— Withdrawal of Faculties . 21-31 

ARTICLE III. 
Are there any Canonical Parishes in the United States ? 

Doctrine of the Second Plenary Council of Baltimore.— Teaching of the 
First Prov. Council of San Francisco ....... 31-34 



104 INDEX. 

ARTICLE IV. 

Dismissal of our Missionary Rectors. — Sentences " ex informata 

conscientia." 

The recent Instructio S. C. de Prop. Fide regarding the mode of procedure 
to be followed in this country, in criminal and disciplinary causes of 
Ecclesiastics. — The judices causarum and meaning of the Baltimore 
Decree No. 77. — What are criminal and civil causes in the Ecclesias- 
tical forum. — Sentences " ex informata conscientia." — Canonical trials. 
— Mistakes of the Pamphlet ... 34-40 

ARTICLE V. 

Can our Bishops change our Missions into Canonical Parishes ? 

Ordinary powers of Bishops to erect Canonical Parishes. — Exercise of 
the power by Bishops of missionary countries. — Peculiar relations of 
Bishops in missionary countries with the Holy See. — The changing of 
our missions into Canonical Parishes. — Irremovability of Canonical 
Parish Priests. — Pastors removable ad nutum ..... 40-47 

ARTICLE VI. 

The Imprimatur in the United States. 

Enactment of the Second Plenary Council of Baltimore. — The Tridentine 
law. — The C. Apost. Sedis of Pope Pius IX. — Custom in the U. S. — 
Rules of the Index. — Tenth Rule. — Their binding force in the U. S. — 
Opinions of Kenrick, Konings, and Canonists in general. — Proposals 
of the Bishops of Germany and France at the Vatican Council. — Value 
of the headings or titles of the Baltimore Decrees. — Opinion of the 
illustrious Bishop Fessler, Secretary to the Council of the Vatican . 47-60 

ARTICLE VII. 

Paschal Communion and the Decree Tametsi in the United States. 

In what parts of the U. S., Paschal Communion must be made in the 
Parish Church. — Decree Tametsi. — Proper Parish Priest. — Where the 
decree obtains. — The Pamphlet's misstatements.— Teaching of Kenrick, 
Heiss, Konings, Feije, and Canonists in general in regard to the decree. 60-67 



INDEX. I05 

Reply to the American Catholic Quarterly Review of 

October, 1878. 

ARTICLE I. 

Are Canonical Parish Priests Irremovable according to the General 

Law of the Church ? 

Is the Removability of Parish Priests contrary to Canon Law ? — Bene- 
fices proper or Canonical Parishes in the strict sense have essentially 
irremovability annexed. — Teaching of Reiffenstuel, Zamboni, Bouix, 
De Angelis, Icard, etc. — The true teaching of Leurenius, Ferraris, and 
Soglia. — How Parish Priests may be called essentially irremovable. — 
The Removability of Parish Priests in France and Belgium only tolera- 
ted, not approved by the Holy See. — Tridentine law on irremovability. 68-86 

ARTICLE II. 

Offerings of the Faithful on Occasion of Funerals, and the Administra- 
tion of Sacraments (Jura StolaeJ. 

When offerings in Marriages and Baptisms can be not only received, 
but also claimed. — Teaching of Ferraris, Pope Gregory XVI., of St. 
Alphonsus, Father Konings, Reiffenstuel, Phillips, of the Provincial 
Synod of Rheims, Tuam in Ireland, etc. — Funeral offerings. — De 
Herdt. — Craisson and Devoti correct 86-89 



APPENDIX. 
I. 

Instruction of the S. C. de Prop. Fide, dated July 20, 1878, on the Com- 
mission of Investigation . 99-101 

II. 
List of authors quoted in the "Elements of Ecclesiastical Law . . 102 



